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I. INTRODUCTION 

Anthony F. Medeiros and Ashley C. Schannauer, Hearing Examiners in this case, submit 

this Recommended Decision in Show Cause Proceeding to the New Mexico Public Regulation 

Commission (“Commission” or NMPRC) pursuant to NMSA 1978, § 8-8-14 (1998, as amended 

through 2013) and NMPRC Rules of Procedure 1.2.2.29(D)(4) and 1.2.2.37(B) NMAC. The 

Hearing Examiners recommend that the Commission adopt the following Statement of the Case, 

Discussion, Findings of Fact and Conclusions of Law, and Decretal Paragraphs in its Final Order. 

II. STATEMENT OF THE CASE 

On February 28, 2022, Western Resource Advocates (WRA), Coalition for Clean 

Affordable Energy (CCAE) and Prosperity Works (collectively “Joint Movants”) filed a Joint 

Motion for Order to Show Cause and Enforce Financing Order and Supporting Brief (“Joint 

Motion”).  The Joint Motion requests that the Commission order Public Service Company of New 

Mexico (PNM or “Company”) to show cause why its rates should not be reduced at the time the 

San Juan Generating Station (“San Juan” or SJGS) is abandoned and to otherwise enforce the April 

1, 2020 Final Order on Request for Issuance of a Financing Order (hereinafter, collectively with 

the February 21, 2020 Recommended Decision on Financing Order, the “Financing Order”) in this 

case.1 

The Joint Movants state that, under the Energy Transition Act (ETA)2 and the Financing 

Order issued pursuant to the ETA, PNM is authorized to issue low-cost bonds to recover PNM’s 

 

1 In the Matter of Public Service. Co. of New Mexico’s Abandonment of San Juan Generating Station Units 
1 and 4, Case No. 19-00018-UT, Recommended Decision on PNM’s Request for Issuance of a Financing Order 
(Feb. 21, 2020) (“Recommended Decision on Financing Order”), adopted by Final Order on Request for Issuance 
of a Financing Order (Apr. 1, 2020) (“Final Order”). Because the Final Order in the initial phase of this 
proceeding “adopted, approved, and accepted” the Recommended Decision on Financing Order without 
modification, they are considered and referred to in this proceeding collectively as the “Financing Order.” See 
Final Order, at 10, ¶ A. 

2 NMSA 1978, §§ 62-18-1 to -23 (2019). 
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undepreciated investments in San Juan Units 1 and 4 (collectively “Units”).  The Joint Movants 

allege that the Financing Order requires PNM to issue the bonds at the time PNM abandons Units 

1 and 4, that the Financing Order requires PNM to reduce its rates to remove the costs of the Units 

upon the issuance of the bonds, and that PNM is unlawfully delaying the issuance of the bonds to 

avoid reducing its rates until after the Commission rules on a rate case that PNM intends to file in 

December 2022.  The Joint Movants argue that PNM’s plan will withhold a roughly ten percent 

rate decrease (i.e., an annual savings to ratepayers of $94 million) that its customers are entitled to 

receive when the Units close in July and October of this year.   

The Joint Movants state that PNM’s plan will enable PNM to collect all of its San Juan 

costs in rates, even though the plant is no longer serving PNM customers and PNM is no longer 

incurring costs to operate the plant.  The delay will also allow the Company to:  

1) recover its stranded San Juan investment at its full cost of capital, which includes 

a shareholder profit, for an additional 18 months;  

2) recover for an additional 18 months non-existent O&M and other San Juan 

expenses, such as wages and benefits for employees that no longer work at the 

plant; 

3) deprive communities impacted by San Juan’s closure of $14.9 million in transition 

funding for 18 months after the closure date;  

4) double-recover its undepreciated San Juan plant balance through the ETA bond 

issuance starting in 2024;  

5) also recover from customers during the 18-month delay the costs of San Juan 

replacement power, which are automatically charged to customers through PNM’s 

fuel and purchased power cost adjustment clause (“fuel clause”); and 
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6) jeopardize the Company’s ability to secure a low-cost bond issuance, given that 

interest rates are expected to rapidly rise over the next couple years – having a 

long-term negative impact on PNM customers for the next 20-25 years. 

To remedy the harms caused by PNM’s deliberate delay, the Joint Motion requests that the 

Commission to take the following actions: 

1) issue an order to PNM to show cause why it should not provide the rate credit to 

its customers (totaling $94 million/year), to commence on the anticipated aban-

donment dates of San Juan Units 1 and 4; 

2) following PNM’s answer to the Joint Motion, order PNM to provide the rate 

credits described in the Financing Order to its customers, reflecting the removal 

of all costs of San Juan Units 1 and 4 when those units stop serving PNM 

customers; 

3) require PNM to report to the Commission on the status and progress in obtaining 

any Securities and Exchange Commission (SEC) and rating agency approvals 

necessary to issue the bonds authorized by the Financing Order; and 

4) require PNM to explain the prudence of delaying its bond issuance beyond the 

San Juan abandonment dates, and what actions, such as hedging interest rates, 

PNM will take to protect its customers from interest rate increases incurred as a 

result of PNM’s intended bond issuance delay.  

On March 4, 2022, the Commission issued an Order requiring PNM to file a response to 

the Joint Motion in accordance with 1.2.2.12(C) NMAC and that replies would be timely if filed 

within ten days of the filing of PNM’s response. 

PNM filed a Verified Response to the Joint Motion on March 14, 2022.  PNM argues that 

the Financing Order requires the removal from rates of the costs of San Juan Units 1 and 4 at the 
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time PNM issues the bonds and starts charging customers for the costs of bonds.  PNM argues that 

the Financing Order does not require the rate reduction upon the abandonment of the units and 

that the Financing Order provides PNM the flexibility to delay the issuance of the bonds to the 

conclusion of PNM’s next rate case.  PNM states that it intends to file the rate case in December 

2022. 

Replies to PNM’s Response were timely filed by the Joint Movants, Bernalillo County 

(“County”), and New Mexico Affordable Reliable Energy Alliance (NM AREA) (filing a joint 

reply). The Office of the New Mexico Attorney General (“Attorney General” or OAG), New 

Energy Economy (NEE), and the Utility Division Staff (Staff) of the Commission filed motions to 

file replies out of time. 

On March 30, 2022, the Commission issued an Order Appointing Hearing Examiners on 

Joint Motion for Order to Show Cause and Enforce Financing Order.  The Order appointed the 

undersigned to preside, to take all actions necessary and convenient within the limits of the Hearing 

Examiners’ authority, to conduct any hearings, if deemed necessary and to take such other action 

in this case that is consistent with Commission procedure, to issue a recommended decision or 

decisions, including findings of fact and conclusions of law, for consideration by the Commission 

addressing the merits of the issues in controversy raised by the Joint Motion, PNM’s Response and 

the Replies as well as the Commission’s regulatory authority with respect to any claims for relief 

or alternative relief protecting ratepayers. The Order also directed the Hearing Examiners to 

endeavor to issue a recommended decision or decisions with sufficient time for the consideration 

of any exceptions and for the Commission to take action prior to the June 30, 2022 anticipated 

retirement date for San Juan Unit 1. 

The March 30 Order also approved the motions of OAG, NEE, and Staff to file replies out-

of-time. 
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Pursuant to the directive in the Commission’s March 30 Order to expedite a Commission 

decision in this matter, the Hearing Examiners found it necessary to establish the procedural 

schedule and procedural details for this matter without conducting a scheduling conference.  In a 

Procedural Order issued on April 1, 2022, the Hearing Examiners set forth a procedural schedule, 

which: (1) required PNM to file testimony by April 20, 2022 on a list of issues related to rate 

credits to eliminate the costs of San Juan Units 1 and 4 from customer rates upon the abandonments 

of the Units; (2) required Staff and intervenors to file direct testimony by May 11, 2022;  

(3) required any rebuttal testimony to be filed by May 18, 2022; (4) set a public comment hearing 

for May 19, 2022; (5) set a prehearing conference for May 20, 2022; and (6) set May 23-26, 2022 

as the dates for a public hearing of this matter. 

The Procedural Order required motions in limine and motions to strike PNM direct 

testimony and other parties’ responsive testimony to be filed by May 13, 2022.  It also required 

motions in limine and motions to strike directed at rebuttal testimony and all other prehearing 

motions to be filed by May 20, 2022. 

On April 20, 2022, PNM filed the direct testimony of Henry Monroy, Michael Settlage, 

and Charles Atkins II.  PNM also filed a Legal Memorandum. 

On May 3, 2022, NEE filed a “Motion to Compel the Deposition of Joseph D. Tarry and 

for an In Camera Review of Redacted Documents that Have Been Witheld [sic] Pursuant to PNM’s 

‘Privilege Log.’”  PNM filed its response on May 5, 2022.  The Hearing Examiners issued an order 

on May 9, 2022 granting NEE’s request to depose Mr. Tarry, ordered PNM to submit certain 

documents for their in camera review and granted PNM the opportunity to defend its claims by 

May 11, 2022.  On May 11, 2022, PNM submitted the required documents for in camera review 

and filed a brief in support of its privilege claims.  The Hearing Examiners issued an order on May 

18, 2022 finding that the documents reviewed by the Hearing Examiners qualified for the attorney-
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client privilege as asserted by PNM but required PNM to remove the redactions in those documents 

pertaining to PNM’s affiliate, Texas-New Mexico Power Co. (TNMP), due to PNM’s failure to 

provide support for the redactions. 

On May 10, 2022, PNM filed an Errata to the Direct Testimonies of Henry Monroy and 

Michael Settlage. 

On May 11, 2022, Staff and the intervenors filed the responsive testimony of the following 

witnesses: 

Attorney General:  Andrea Crane 

CCAE:  Noah Long 

CCAE and Prosperity Works:  Ona Porter 

New Energy Economy:  Stephen Fetter 

NM AREA:  James Dauphinais and Greg Meyer 

WRA:  Larry Blank 

Staff:  John Reynolds 

On May 18, 2022, PNM filed the rebuttal testimony of Henry Monroy, Charles Atkins II, 

Laura Sanchez, and Michael Settlage. 

In response to the CCAE Motion Requesting Administrative Notice and Requesting 

Clarification of Procedures to be Followed at Hearing on May 11, 2022, the Hearing Examiners 

clarified in an Order issued on May 18, 2022 that CCAE’s request that administrative notice be 

taken of the entire evidentiary and other record developed in the initial phase of this case was 

unnecessary and that the record in this case will consist of the entire record developed in the initial 

portion of this case and the further record developed in this Show Cause Proceeding. 

On May 19, 2022, the Hearing Examiners presided over a public comment hearing via the 

Zoom videoconferencing platform.  Thirty-one people made oral comments.  Twelve people filed 

written comments by the date of this decision. 
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On May 20, 2022, a prehearing conference was held and was attended by representatives 

of PNM, CCAE and Prosperity Works, WRA, the Attorney General, Bernalillo County, 

Community Groups, Interwest Energy Alliance, NM AREA, NEE, the San Juan Legislative 

Delegation (SJLD), Sierra Club, and Staff. Also on this date, the Hearing Examiners issued their 

Prehearing Order. 

The evidentiary hearing in this matter was held on May 23-26, 2022 via the Zoom 

videoconference platform. 

The following witnesses appeared at the hearing and testified:  

For PNM: 
Henry Monroy 
Charles Atkins II 
Laura Sanchez 
Stella Chan (adopting the prepared testimony of Michael Settlage) 

For New Energy Economy: 
Joseph Tarry3 

For CCAE and Prosperity Works: 
Noah Long 

For the Attorney General: 
Andrea Crane 

For NM AREA: 
James Dauphinais 

For Staff:  
John Reynolds 

Without objection, the following witnesses were excused from testifying at the hearing and 

their respective pre-filed testimonies were admitted into evidence by unanimous stipulation. 

For WRA: 
Larry Blank 

 
3 Mr. Tarry is the President and Chief Operating Officer of PNM Resources, Inc (PNMR). He appeared 

pursuant to the May 20, 2022 Prehearing Order issued by the Hearing Examiners in response to requests for 
subpoenas filed by NEE and WRA. 
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For CCAE and Prosperity Works: 
Ona Porter 

For New Energy Economy: 
Stephen Fetter 

For NM AREA: 
Gregory Meyer 

Pursuant to the Briefing Order issued by the Hearing Examiners on May 26, 2022, the 

following parties filed Briefs in Chief (“Br.”) on June 3, 2022: Bernalillo County and the Attorney 

General (filing jointly); CCAE, NEE, Prosperity Works, and Sierra Club (also filing jointly and 

referred to hereinafter as “CCAE et al.”); PNM; NM AREA; WRA; and Staff.  Response Briefs 

(“Resp.”) were filed on June 9, 2022 by PNM, CCAE et al. , and WRA. 

III. SUMMARY 

This case is about PNM’s attempt to collect $134 million of savings that were intended to go 

to ratepayers under the Energy Transition Act upon the abandonment of the remaining San Juan 

Units 1 and 4.  It is also about the potential delay of $28.2 million of energy transition funds for 

displaced workers and communities affected by the abandonments. 

The ETA was adopted to facilitate the transition of New Mexico’s coal-fired generating 

resources to cleaner renewable energy resources.  It provided a securitization process that would 

enable utilities to recover the previously unrecovered costs of the plants.  The securitization process 

would be conducted with low-interest bonds that would provide savings to ratepayers compared to 

the traditional ratemaking methods of recovering those costs.  And the ETA provided that a large 

share of the proceeds of the securitization process would be used to mitigate the impact of the plant 

closures on the displaced workers and communities affected by the closings. 

The ETA, PNM’s original filing in this case and the April 1, 2020 Financing Order that 

approved PNM’s filing anticipated that five events would take place at about the same time – (1)  the 

abandonments of the plants, (2) the issuance of the bonds and utilities’ receipt of the bond proceeds, 
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(3) the charges to be paid by ratepayers for the debt service on the bonds, (4) the removal of the 

plants’ costs from rates, and (5) the distribution of the portion of the bond proceeds to benefit the 

displaced workers and affected communities. 

Sometime after April 1, 2020, however, PNM developed a new plan that changed the order 

of those five events to its advantage.  And it did not notify the Commission or any of the parties 

about the new plan. 

PNM certainly did not seek the Commission’s approval.  Instead, PNM attempts to argue 

that the new plan should be governed by the same terms in the Financing Order that approved the 

original plan. 

PNM’s new plan separates the abandonment from the other four elements of PNM’s original 

plan.  PNM will abandon San Juan Unit 1 on June 30, 2022 and Unit 4 and the San Juan common 

plant on September 30, 2022.  PNM states that its current intention is to issue the energy transition 

bonds 15 to 18 months later in January or February 2024, to start assessing the energy transition 

charges shortly after the bonds’ issuance, to delay the removal of the units’ costs from rates until the 

conclusion of a rate case that PNM states it intends to file in December 2022, and to make the 

payments for the benefit of the displaced workers and affected communities upon the units’ 

abandonments. 

The new plan enables a double recovery of costs by PNM.  PNM ratepayers would pay and 

PNM shareholders would be able to continue to recover approximately $134 million of costs for the 

San Juan units – facilities that are no longer providing service to PNM customers – plus the costs of 

other resources that replace the San Juan units until the conclusion of the promised rate case in 

January or February 2024.  Then, after the issuance of bonds in 2024, PNM ratepayers would pay 

and PNM shareholders would also recover the full amount of the abandoned plants measured at their 

value on the dates of their abandonment in June and September 2022 – without a credit resulting 
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from ratepayers’ payment of costs for Units 1 and 4 between the dates of the abandonments and the 

conclusion of the promised rate case in 2024. 

PNM ratepayers would be denied a large portion of the savings intended by the ETA.  The 

ETA and Financing Order provide that the funds for the displaced workers and affected communities 

be paid from the bond proceeds.  So, while PNM states now that it intends to make the payments 

upon the units’ abandonments, there is no Commission order requiring that the payments be made 

on those deadlines, and the displaced workers and affected communities must rely upon the 

unenforceable representations in PNM’s new plan that it has made in this case. 

All parties, except PNM, oppose PNM’s new plan.  Their primary argument is that PNM’s 

new plan violates the ETA and the April 1, 2020 Financing Order.  They argue that PNM should 

abide by the representations it made in its Application and in the testimony it provided in the original 

hearings in this case.  They argue that PNM should issue the energy transition bonds rate credits to 

remove the units’ costs shortly after the abandonments. They ask the Commission to order PNM to 

issue the rate credits and to remove all of the costs of the units immediately upon their abandonment.  

They also ask that PNM be required to make the energy transition fund payments upon the 

abandonments. 

Many of the parties also state that PNM’s intended delay in the bond issuance will cause the 

bonds to be issued at higher interest rates that will cost ratepayers more in debt service payments and 

further deprive ratepayers of ETA promised savings.  They want PNM to be held responsible for any 

higher costs that result from the delay. 

The Hearing Examiners find that PNM’s new plan violates the intent of the ETA and 

constitutes a moral hazard to the substantial and potentially irremediable detriment of PNM’s 

ratepayers unless a remedy is imposed in this Show Cause Proceeding.  We therefore recommend 

that PNM should be required to issue rate credits to PNM’s ratepayers upon the abandonment of 
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each unit to completely remove the costs of each unit from PNM’s rates.  The Commission’s action 

would be taken under the Commission’s general ratemaking authority to ensure fair, just, and 

reasonable rates.  Average residential customers using less than 1,000 kWh per month should see a 

rate credit of $1.76 per month after June 30 when Unit 1 is abandoned. They should see a rate credit 

of $8.19 per month after September 30 when Unit 4 and the San Juan common facilities are 

abandoned. Over an 18-month period, low-consumption (300 kWh per month) and average-

consumption (600 kWh per month) residential customers would each receive $126.37 in cumulative 

rate credits.  The low-consumption customers’ credits would cover the equivalent of 3.69 months of 

service compared to 1.96 months for the average customer. Over that same 18-month period, a 1,200 

kWh per month customer would receive $329.26 in cumulative rate credits, which would translate 

into the equivalent of 2.30 months of free service. 

The Hearing Examiners also recommend that PNM be ordered to comply with the 

representations it makes in this case regarding the payment of the energy transition funds for 

displaced workers and affected communities upon the units’ abandonments.  Finally, PNM should 

be ordered to include in its next rate case filing a justification for the prudence of the eventual timing 

of its issuance of the energy transition bonds. 

IV. DISCUSSION 

A. The Energy Transition Act and the Abandonment of San Juan Units 1 and 4 

The ETA establishes terms relating to the abandonment and securitization of utilities’ 

unrecovered costs of coal-fired electric generating stations.  It enables utilities to recover their 

undepreciated investments in the plants to be abandoned, as well as other energy transition costs.4  

 
4 The ETA defines Energy Transition Costs to include the sum of the following: 

(1) financing costs; 

(Cont’d on next page) 
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It enables utilities to recover those costs in a lump sum to be funded through the issuance of energy 

transition bonds, the debt service of which will be paid by ratepayers through monthly energy 

transition charges over a maximum of 25 years at an interest that is anticipated to be lower than 

the costs ratepayers would incur if the energy transition costs were recovered from ratepayers in 

normal utility rates.5  The ETA also establishes, with regard to the San Juan coal plant abandonment 

in particular, criteria for the selection of generating resources to replace the abandoned plants – 

favoring resources located in the school district in which the abandoned plants are located, as well 

as service reliability, environmental impacts, higher ratios of capital costs to fuel costs, reduction 

in reclamation costs, and the public interest.6 

 
(2) abandonment costs, which for a qualifying generating facility shall not exceed the lower of three 

hundred seventy-five million dollars ($375,000,000) or one hundred fifty percent of the undepreciated 
investment in a qualifying generating facility being abandoned, as of the date of the abandonment.  The 
abandonment costs subject to this limitation shall include:  

(a) up to thirty million dollars ($30,000,000) per qualifying generating facility in costs not previously 
collected from the qualifying utility's customers for plant decommissioning and mine reclamation costs, subject 
to any limitations ordered by the commission prior to January 1, 2019 and affirmed by the New Mexico supreme 
court prior to the effective date of the Energy Transition Act, associated with the abandoned qualifying generating 
facility; 

(b) up to twenty million dollars ($20,000,000) per qualifying generating facility in costs for severance 
and job training for employees losing their jobs as a result of an abandoned qualifying generating facility and 
any associated mine that only services the abandoned qualifying generating facility; 

(c)  undepreciated investments as of the date of abandonment on the qualifying utility's books and 
records in a qualifying generating facility that were either being recovered in rates as of January 1, 2019 or are 
otherwise found to be recoverable through a court decision; and 

(d) other undepreciated investments in a qualifying generating facility incurred to comply with law, 
whether established by statute, court decision or rule, or necessary to maintain the safe and reliable operation of 
the qualifying generating facility prior to the facility's abandonment;  

(3) any other costs required to comply with changes in law enacted after January 1, 2019 incurred by the 
qualifying utility at the qualifying generating facility; and 

(4) payments required pursuant to Section 16 of the Energy Transition Act. 

NMSA 1978, § 62-18-2(H). 
5 NMSA 1978, § 62-18-5(F). 
6 NMSA 1978, § 62-18-3(A). 
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The ETA is largely prescriptive regarding the costs eligible for recovery and securitiza-

tion, the manner in which the securitization will take place, and the energy transition charges to be 

paid by ratepayers to pay the debt service on the energy transition bonds, but it does assign two 

securitization issues to the Commission.  The first is the “ratemaking method to account for the 

reduction in the qualifying utility's cost of service associated with the amount of undepreciated 

investments being recovered by the energy transition charge at the time that charge becomes 

effective.”7  The second is the “ratemaking process to reconcile and recover or refund any 

difference between the energy transition costs financed by the energy transition bonds and the 

actual final energy transition costs incurred by the qualifying utility or the assignee.”8 

The ETA says nothing about the ratemaking treatment of the utility’s base rates and Fuel 

and Purchased Power Adjustment Clause (FPPCAC) specifically after a plant’s abandonment.  It 

might be presumed that the utility would issue the energy transition bonds shortly after the date of 

abandonment and, thus, the ratemaking method to account for the reduction in the utility’s cost of 

service at the time the energy transition charges are effective would prevent ratepayers from double 

charges, i.e., the energy transition charges and the ongoing costs of the abandoned plant.  This 

ratemaking method will not, however, address the scenario (which, as discussed below, appears to 

 
7 Section 62-18-4(B)(11) of the ETA states that an application for a financing order shall include inter alia 

“a proposed ratemaking method to account for the reduction in the qualifying utility's cost of service associated 
with the amount of undepreciated investments being recovered by the energy transition charge at the time that 
charge becomes effective.” NMSA 1978, § 62-18-4(B)(11).  Section 62-18-5(F)(8) of the ETA states that a 
financing order shall include inter alia “approval of the proposed ratemaking process and method included in 
the application pursuant to Paragraphs (10) and (11) of Subsection B of Section 4 of the Energy Transition Act.”  
NMSA 1978, § 62-18-5(F)(8). 

8 Section 62-18-4(B)(10) of the ETA states that an application for a financing order shall include inter alia 
“ a description of a proposed ratemaking process to reconcile and recover or refund any difference between the 
energy transition costs financed by the energy transition bonds and the actual final energy transition costs 
incurred by the qualifying utility or the assignee.”  NMSA 1978, § 62-18-4(B)(10).  Section 62-18-5(F)(8) of the 
ETA states that a financing order shall include inter alia “ approval of the proposed ratemaking process and 
method included in the application pursuant to Paragraphs (10) and (11) of Subsection B of Section 4 of the 
Energy Transition Act.”  NMSA 1978, § 62-18-5(F)(8). 
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be PNM’s plan) to issue the energy transition bonds and assess the energy transition charges 15 to 

18 months after Units 1 and 4 are abandoned.  The ratemaking method will not, in this scenario, 

relieve ratepayers’ responsibility for both the ongoing cost of the plant that remains in rates but is 

no longer providing service and the newly-incurred costs of the power needed to replace the 

abandoned plant.  In other words, the ETA says nothing about the manner in which the utility’s 

base rates and FPPCAC will be adjusted to remove the costs of the abandoned plant from the rates 

to be paid by ratepayers if the energy transition bonds are not issued promptly after the units’ 

abandonments. 

On July 1, 2019, PNM filed a Consolidated Application (“PNM Application”) under the 

ETA asking the Commission to approve (1) the abandonment of San Juan Units 1 and 4 effective 

upon July 1, 2022, after the June 30, 2022 expiration date of the coal supply agreement and the 

ownership and operating agreements among the various owners of the units, (2) the recovery and 

securitization of the estimated $360.1 million of energy transition costs, and (3) the approval of a 

combination of renewable and fossil fuel generating resources.  The PNM Application was filed 

in Case No. 19-00195-UT, but the Commission assigned the abandonment and securitization 

requests to this previously-established docket and left the replacement resource issues in Case No. 

19-00195-UT.9 

 
9 On January 30, 2019, the Commission initiated this docket to address the abandonment of San Juan Units 

1 and 4 pursuant to NMSA 1978, § 62-9-5 of the Public Utility Act. The January 30, 2019 Order required PNM 
to file an application with supporting testimony by March 1, 2019 in support of its planned abandonment. 

On February 27, 2019, PNM filed an Emergency Petition for Writ of Mandamus and Request for Emergency 
Stay with the New Mexico Supreme Court seeking to nullify the Commission’s January 30, 2019 Order. By 
order issued March 1, 2019, the New Mexico Supreme Court granted the Request for Emergency Stay and 
ordered responses to the Petition for Writ by March 19, 2019.  PNM’s Petition for Writ sought to delay the 
abandonment filing required by the Commission’s January 30, 2019 Order until after an anticipated June 14, 
2019 effective date of proposed legislation applicable to PNM’s abandonment of San Juan. 

(Cont’d on next page) 
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On April 1, 2020, the Commission issued separate orders approving PNM’s abandonment 

and securitization requests: the Final Order on Request of Public Service Company of New Mexico 

for Authority to Abandon its Interests in San Juan Generating Station Units 1 and 4 and to Recover 

Non-Securitized Costs, Case No. 19-00018-UT (Apr. 1, 2020) (Abandonment Order);10 and the 

Final Order on Request for Issuance of a Financing Order, Case No. 19-00018-UT (Apr. 1, 2020) 

(the aforementioned Financing Order).11 

B. The PNM Application and PNM’s recently revealed changes to its plan 

1. Initial abandonment and securitization phase of the proceeding: matching of 
abandonments, energy transition bonds, energy transition charge, and 
removal of San Juan costs from rates 

In PNM’s Application filed on July 1, 2019, PNM stated that it intended to abandon its 

interests in San Juan Units 1 and 4 as of July 1, 2022 and that it would issue the energy transition 

bonds promptly thereafter.12  PNM stated that it would issue the bonds “at or around the time the 

 
On March 22, 2019, Governor Michelle Lujan Grisham signed into law Senate Bill 489 (“SB 489”), which 

included the Energy Transition Act (ETA) and amendments to the Renewable Energy Act (REA) and the Air 
Quality Control Act. The effective date of the provisions in SB 489 was June 14, 2019.  

On June 26, 2019, the New Mexico Supreme Court issued an Order that denied PNM’s Petition for Writ and 
lifted the stay of the Commission’s January 30, 2019 Order. On July 1, 2019, PNM filed its Consolidated 
Application for Approvals for the Abandonment, Financing, and Resource Replacement for San Juan Generating 
Station pursuant to the Energy Transition Act in a new docket, Case No. 19-00195-UT, rather than the existing 
docket in Case No. 19-00018-UT.  

On July 10, 2019, the Commission issued a Corrected Order on Consolidated Application, whereby the 
Commission bifurcated the review of PNM’s Application into two separate proceedings. The abandonment and 
securitization issues have been addressed in this proceeding, Case No. 19-00018-UT. The replacement resource 
issues were addressed on a parallel but slightly staggered track in Case No. 19-00195-UT. 

10 The Abandonment Order approved and adopted the Hearing Examiners’ Recommended Decision on 
PNM’s Request for Authority to Abandon its Interest in San Juan Units 1 and 4 and to Recover Non-Securitized 
Costs (“Recommended Decision on Abandonment”) issued February 21, 2020.  

11 As prefaced in n. 1 above, the Final Order adopted and approved the Hearing Examiners’ Recommended 
Decision on Financing Order issued February 21, 2020. 

12 PNM Application, at 5, 8, 21. 
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San Juan coal plant is closed.”13  PNM witness Henry Monroy repeated those representations.14 

PNM also stated in its Application that the first full year after issuance of the energy transition 

bonds would be 2023, meaning that the bonds would be issued in 2022.15 

Significantly, too, in the public notice required under the Commission’s rules to inform the 

public of PNM’s proposal and the public’s opportunity to participate in the case as a formal 

intervenor or informally as a public commenter, PNM described the savings that the Company’s 

securitization proposal would provide for them, telling the public they should expect: 

PNM estimates the net bill impact of these charges and credits will be a 
savings of $7.11 for a residential customer using an average of 600 kWh per 
month in 2023, the first full year PNM expects the resources in PNM’s 
recommended replacement resource portfolio will be in service.16 

PNM witness Michael Settlage stated “[f]or example, if the bonds were issued on July 2, 

2022, PNM anticipates the energy transition charge would become effective on August 1, 2022 

and would be assessed for electric service provided thereafter.”17 Mr. Settlage included the 

following chart in his testimony that he said “displays the timing of the bond payments and the 

effective dates of the adjusted energy transition charges.”18  The chart indicated that the energy 

 
13 Id. at 8. PNM repeated on page 21 of the Application that the bonds are to be issued “around the time the 

San Juan coal plant is abandoned.” 
14 Mr. Monroy testified that “[u]pon abandonment, the SPE will issue the Energy transition bonds.”  Monroy 

(7/1/2019) at 39. He also said that “. . . if there is a timing difference between commencement of the collection 
of the energy transition charge from customers when bonds are issued upon the abandonment and the time 
that base rates are adjusted to reflect the abandonment of the San Juan coal plant, then a regulatory liability will 
protect customers from double recovery of the undepreciated investments.”  Id. at 41 (emphasis added). 

15 PNM stated that it “estimates that the energy transition charges for the initial full year (2023) following 
issuance of the energy transition bonds will be approximately $23 million.”  PNM Application, at 28. 

16 Affidavit of Notices in Customer Bills and Notice of Proceeding and Hearing on San Juan Abandonment 
and Securitization of Energy Transition Costs (Sept. 4, 2019). 

17 Settlage (7/1/2019) at 3.  Mr. Settlage said “[u]nder Section 5(J) of the Energy Transition Act, the energy 
transition charges will become effective 15 days after the filing of an advice notice following the issuance of the 
energy transition bonds.” Id. 

18 Settlage (7/1/2019) at 20. 
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transition bonds would be issued on July 2, 2022, immediately after the abandonment of San Juan 

Units 1 and 4: 

PNM Chart MJS-2.  Sample energy transition charge Adjustment and Bond 
Payment Timeline19 

 

 

PNM witness Elisabeth Eden testified that the bonds would be issued “as promptly as 

possible” after the last of four items were complete: 1) issuance of a final non-appealable financing 

order acceptable to PNM; 2) the abandonment of San Juan coal plant; 3) delivery of any necessary 

SEC approvals under the Securities Act of 1933; and 4) completion of the rating agency process. 

Notably, what Ms. Eden or any other PNM witness never mentioned was that the timing of the 

bond issuance was also contingent on the completion of a fifth factor, i.e., the conclusion of a rate 

case. Indeed, PNM never suggested that the timing of the bond issuance was contingent on the 

conclusion of a rate case.20 

 
19 Id. 
20 See Tr. Vol. I (5/23/2022) at 140-43 (Monroy). 

Date  Activity 

7/2/22  Bonds are issued 

8/1/22  Initial ETC becomes effective 

12/1/22   Adjusted ETC effective date 

3/1/23  Bond payment #1 

6/1/23  Adjusted ETC effective date 

9/1/23  Bond payment #2 

12/1/23  Adjusted ETC effective date 

3/1/24  Bond payment #3 
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Mr. Monroy did state that PNM would try to time a future rate case with the dates the bonds 

were issued and ratepayers would start paying the energy transition charge (ETC) for the debt 

service on the bonds.21  He said PNM would file a rate case in the June 2021 with new rates to 

become effective on July 1, 2022.22 The rate case would remove the costs of the Units at the same 

time as PNM was adjusting its rates for other reasons.23 

Nevertheless, Mr. Monroy testified that if PNM begins to collect the ETC before PNM has 

adjusted its base rates in a general rate case to reflect the retirement and abandonment of the San 

Juan units, PNM was proposing to record a regulatory liability to protect customers from double 

recovery of the undepreciated investments.24 Monroy said PNM would calculate a revenue 

requirement reflecting a portion of the costs in PNM’s rates – a return on and return of the 

undepreciated investment – and delay crediting the amounts to ratepayers until PNM has adjusted 

its base rates to remove the undepreciated investment in customers’ rates.25 To compensate 

customers for the delay, PNM proposed to record carrying charges based on its then currently 

approved after-tax WACC.26 

WRA and NM AREA opposed PNM’s proposal.  They argued that all of the costs 

associated with the abandoned units, not only the capital costs, should be removed from rates 

immediately upon the units’ abandonment.27 

 
21 Monroy (7/1/2019) at 39-41. 
22 Tr. Vol. III (12/12/2019) at 768-69 (Monroy). 
23 Id. 768-71 (Monroy). 
24 Monroy (7/1/2019) at 41. 
25 Monroy (7/1/2019) at 39. 
26 Monroy (7/1/2019) at 40. 
27 The OAG supported the PNM’s plan for a regulatory liability but argued that all of the costs of the 

abandoned units should be included in the liability.  Crane (10/18/2019) at 41-43. 
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WRA witness Douglas Howe recommended that PNM issue a monthly credit for the non-

fuel revenue requirement portion of San Juan if PNM’s promised rate case has not concluded by 

the time the ETC is levied on customers. Dr. Howe said his recommendation was consistent with 

the intent of the ETA that bond recovery costs not appear on customer bills prior to customers 

receiving the savings associated with the San Juan abandonment.28 

NM AREA witness James Dauphinais asserted that PNM’s proposal was insufficient 

because, despite its stated intention, PNM had not firmly committed to filing a general rate case 

where new base rates would go into effect on the date San Juan Units 1 and 4 are abandoned and 

have their remaining net book value removed from PNM’s rate base. Dauphinais cautioned that 

PNM’s proposal could potentially lead to an extended period of time where customers have to 

simultaneously bear the cost of the net book value of San Juan Units 1 and 4 in both base rates and 

through the ETC. He said an eventual refund of that excess amount would not mitigate the cash 

flow impact to customers of having to bear the net book value cost in both base rates and the ETC. 

He also pointed out that PNM’s proposal did not address the expiration of PNM’s current accretion 

of expenses for mine reclamation and plant decommissioning upon the abandonment of San Juan.29 

Finally, Dauphinais noted the proposal did not address expiring San Juan O&M expenses, property 

taxes, and any other tax implications at the time of the abandonment of San Juan.30 

Mr. Dauphinais agreed with Dr. Howe’s approach – that the Commission require PNM to 

file a rate adjustment mechanism that will automatically remove the revenue requirement in base 

rates associated with the San Juan units starting on the date of abandonment. Dauphinais said the 

 
28 Howe (10/18/2019) at 8-9. 
29 Monroy (7/1/2019) at 18, 24. 
30 Dauphinais (10/18/2019) at 20. 
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adjustment should remove the capital costs, the accretion expense associated with mine 

reclamation and plant decommissioning that expires upon the abandonment, and San Juan O&M 

expenses and property taxes along with any other tax adjustments or expenses that change or expire 

upon the abandonment. He recommended that the rate adjustment mechanism remain in place until 

PNM’s base rates are adjusted downward in PNM’s next general rate case to reflect the removal 

of the costs from base rates.31 

In rebuttal, PNM agreed to create a rate mechanism to adjust customers’ bills immediately 

after PNM begins collecting the ETC from customers.  Mr. Monroy stated that the credit would 

consist of the return on and return of the undepreciated investment of the San Juan units. The credit 

would be an interim rate adjustment mechanism and would be eliminated when new base rates 

reflecting the change in resources go into effect.32 

But Mr. Monroy disagreed that the full revenue requirement for the abandoned plant should 

be credited. Monroy asserted that Section 4(B)(11) of the ETA requires PNM to propose a rate-

making method to reduce its cost of service with the amount of undepreciated investments being 

recovered by the ETC at the time the ETC becomes effective.  Monroy acknowledged that there 

will be reductions in PNM’s cost of service beyond the capital costs of the undepreciated 

investment when PNM’s interest in San Juan Units 1 and 4 is abandoned. But he maintained the 

ETA does not contemplate that operating expenses such as O&M, property taxes and accretion 

expense should be adjusted on the abandonment date. He said the ETA also does not provide for 

 
31 Dauphinais (10/18/2019) at 21-22. 
32 Monroy (11/15/2019) at 10. 
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PNM to immediately recover the increased operating expenses PNM will incur for the new 

resources that would replace the abandoned units.33 

The Hearing Examiners recommended that the Commission adopt the substance of the 

proposals of Dr. Howe and Mr. Dauphinais. The Hearing Examiners recommended that PNM be 

required to implement an immediate credit to ratepayers upon the start date of the ETC charges if 

PNM has not adjusted its base rates in a general rate case to reflect the abandonment of the 

remaining San Juan plant before the start date of the ETC charges. The credit would include the 

full value of the revenue requirement of the abandoned facilities. The credit would be applied until 

the conclusion of the first PNM general rate case that includes the full cost impact of the 

abandonment in PNM’s base rates.34 

The Hearing Examiners acknowledged that Section 4(B)(11) of the ETA only requires an 

adjustment for the value of the abandoned units’ capital costs, but they concluded that the ETA 

does not deprive the Commission’s other authority under the Public Utility Act (PUA)35 to ensure 

that the rates charged to customers are just and reasonable.36 

The Hearing Examiners noted PNM’s stated intent to file a general rate case in the summer 

of 2021 to reflect the reduced revenue requirement resulting from the abandonment of the two San 

Juan units to match the elimination of San Juan costs with the addition of the ETC charges and the 

addition of the costs of PNM’s replacement resources. But the Hearing Examiners observed that 

 
33 Monroy (11/15/2019) at 8-9. 
34 Recommended Decision on Financing Order, at 84-85. 
35 NMSA 1978, §§ 62-1-1 to -7 (1909, as amended through 1993), 62-2-1 to -22 (1887, as amended through 

2013), 62-3-1 to -5 (1967, as amended through 2019), 62-4-1 (1998), 62-6-4 to -28 (1941, as amended through 
2018), 62-8-1 to -13-16 (1941, as amended through 2021). See Tri-State Generation and Transmission Ass’n v. 
N.M. Pub. Reg. Comm’n, 2015-NMSC-013, ¶ 8 n. 1, 347 P.3d 274 (listing the foregoing statutory provisions of 
the “entire PUA” and noting that § 62-13-1 specifies “the range of articles in Chapter 62 that comprised the PUA 
in 1993.”). 

36 Recommended Decision on Financing Order, at 85 (citing NMSA 1978, §§ 62-6-4, 62-8-1, 62-8-7). 
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the professed timing and structuring of PNM’s rate request would be within PNM’s control. The 

Hearing Examiners thus emphasized that ratepayers should not bear the risk of the double recovery 

that would result if PNM’s rate case filing were late.37 

The Hearing Examiners also noted that PNM intends to start recovering the costs of the 

replacement resources acquired through purchased power agreements as soon as PNM takes 

delivery of the electricity from the projects.  They recognized that PNM intends to recover those 

costs through its FPPCAC without, and potentially before, the filing of its 2021 general rate case. 

The Hearing Examiners concluded that, to that extent that PNM ratepayers simultaneously pay for 

both the cost of the abandoned San Juan facilities, the ETC, and the cost of the PPA replacement 

resources, the ratepayers would likely be paying more than is reasonable. The recommended 

adjustment would reasonably and fairly minimize the costs to be borne by PNM ratepayers 

between the date of abandonment and the effective date of the ETCs.38 

The Commission approved and adopted the Hearing Examiners’ recommendations in its 

Final Order issued on April 1, 2020.39 

2. PNM’s new plan: energy transition bonds, energy transition charges and 
removal of San Juan costs 15 to 18 months after abandonments 

Despite PNM’s representations in the initial phase of this proceeding and the Commission’s 

reliance on those representations in the Financing Order, PNM did not file a rate case in June 2021 

to match the removal of the San Juan costs with the abandonment of Units 1 and 4 on July 1, 2022. 

Also, despite its representations in the initial phase of this proceeding, PNM decided not 

to issue the energy transition bonds at the time of the abandonments and not to remove the costs 

 
37 Recommended Decision on Financing Order, at 85. 
38 Recommended Decision on Financing Order, at 86. 
39 Final Order, at 10, ¶ A. 
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of Units 1 and 4  from rates until the January 2024 conclusion of a rate case that PNM says it will 

file in December 2022.   And it informed no one of its decisions until almost two years from the 

April 1, 2020 Financing Order.40 

PNM informed the Commission and the parties of its new plan only on March 14, 2022, 

when it responded to the February 28, 2022 Joint Motion that initiated this phase of the proceeding.  

PNM informed the Commission that it planned to delay the issuance of the energy transition bonds 

and the removal of the costs of Units 1 and 4 from the originally proposed July-August 2022 time 

frame of the abandonments to the end of PNM’s planned rate case to be filed in December 2022.  

PNM’s new plan is to issue the energy transition bonds, start the assessment of the ETCs, and 

remove the costs of Units 1 and 4 in January 2024 in conjunction with the effective date of the 

new rates to be sought in the December 2022 rate case. 

PNM does not propose a mechanism to address the issue of ratepayers continuing to pay 

the costs of the units that are no longer providing service.  PNM refuses to adopt either the rate 

credit mechanism the Commission adopted in the initial phase of the proceeding to address the 

start of the ETCs or the regulatory liability mechanism PNM proposed.  The regulatory liability 

that some parties propose in this case as an alternative would track the costs that ratepayers are 

paying for the abandoned units and use the costs as an offset to the rate increase that it will propose 

 
40 PNM informed the Commission of its plan to delay the abandonment of San Juan Unit 4 until September 

30, 2022 in a filing PNM made on February 17, 2022 (while maintaining the originally planned July 1, 2022 
abandonment date of Unit 1). PNM notified the Commission that it had entered into an agreement with the non-
PNM owners of Unit 4 to extend the unit’s operation until September 30 and asked the Commission (i) to accept 
the Notice without the need to amend the Commission’s April 1, 2020 Final Order approving the abandonments 
or (ii) to grant a variance or modification to the Final Order.  Notice of Public Service Company of New Mexico 
and Request for any Necessary Modification to or Variance From Abandonment Date of San Juan Generating 
Station Unit 4 (Feb. 17, 2022). The Commission approved PNM’s request on February 23, 2022, finding that 
Commission’s Final Orders in this matter do not mandate the abandonment of Units 1 and 4 take place by any 
date certain and that the continued use of Unit 4 for the additional three-month period would not require the 
modification or a variance from any term of the orders.  Order on PNM Notice and Request for Modification to 
or Variance From Abandonment Date of San Juan Generating Station Unit 4 (Feb. 23, 2022) (“Order on 
Notice”). 
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in the rate case.  Significantly, too, PNM simply informs the Commission of its newly revised 

plans. It does not seek the Commission’s approval of its new plan. 

C. Analyses and Recommendations 

1. Whether the Energy Transition Act and the Financing Order require PNM to 
remove the costs of the abandoned San Juan units through the issuance of 
securitized bonds upon the dates of the units’ abandonment. 

Pared to their essentials, the overlapping arguments made by the Joint Movants and other 

intervenors who have taken positions in this Show Cause Proceeding convey that PNM’s delayed 

issuance of the energy transition bonds violates the ETA and the Commission’s Financing Order.  

The intervenors who addressed the central issue directly in their post-hearing briefs – namely, 

WRA, NM AREA, and CCAE et. al. – reason that the delayed removal of the costs of the 

abandoned units from rates violates the Financing Order because the Financing Order ties the 

immediate removal of those costs to the issuance of the energy transition bonds and the start of the 

ETCs.  Since the bonds were to be issued immediately after the abandonments and the costs of the 

abandoned units were to be removed immediately after the issuance of the bonds, they contend 

that PNM’s failure to issue a rate credit immediately upon the abandonment of the units violates 

or, at a minimum, impermissibly varies the Financing Order. 

For their part, Bernalillo County and the Attorney General urge the Commission to require 

that securitization bonds be issued and financed as close to the dates of abandonment of Units 1 

and 4 as possible, with the effective date being the date of abandonment, that a rate credit be issued 

to customers with an effective date to begin when Units 1 and 4 are no longer on PNM’s books, 

that PNM be required to provide financial assistance to communities and workers as provided for 

in the Financing Order, and that PNM be required to hire bond counsel to advise the Commission 
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as permitted by the ETA.41 Staff, like the Attorney General and Bernalillo County, recommends 

that the Commission order PNM to “swiftly” issue energy transition bonds upon the abandonment 

of Units 1 and 4.42  Staff also recommends that, regardless of whether PNM issues the bonds, the 

Commission should order PNM to implement a rate credit upon abandonment. As Staff puts it, 

PNM “asserted during the earlier phase of this proceeding that it would do just that, and PNM 

should be held to their word.”43 

Turning now to the arguments of the intervenors who analyzed more or less directly 

whether the ETA and the Financing Order require PNM to remove the costs of the abandoned units 

upon actual abandonment, starting with WRA, while it emphasizes that the primary relief it seeks 

in this proceeding is to assure that PNM’s scheme to delay the bond issuance does not harm PNM 

customers, and instead provides customers the rate benefits of San Juan abandonment that were 

promised by the ETA and the Financing Order,44 WRA contends the ETA and Financing Order 

require that the energy transition bonds be issued concurrently with the abandonment of the San 

Juan units, “subject to some flexibility (days or perhaps weeks) to accommodate market and 

issuance practicalities and the [ETA’s] least cost objectives.”45 

First, referring to the testimony of its witness, Dr. Larry Blank, WRA asserts that “the ETA 

clearly requires the low-interest bond issuance to occur at the time of abandonment because the 

law locks in the amount to be financed to include the undepreciated plant balance on the date of 

 
41 OAG/County Br. at 2, 18. 
42 Staff Br. at 5, 9. 
43 Staff Br. at 5-6. 
44 WRA Br. at 6-7. 
45 WRA Br. at 9. 
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abandonment.”46 Any other interpretation, WRA submits, would result in extraordinary windfalls 

for PNM shareholders at the expense of customers. WRA maintains that the balancing envisioned 

by the ETA was to include rate reduction benefits for customers upon abandonment – not years 

later as PNM’s position would allow. WRA adds that the Commission’s Financing Order, as well 

as PNM’s testimony in the initial phase of this case, both recognized that PNM was to issue the 

bonds, if at all, upon abandonment. 

While WRA concedes the Commission may be unable to require PNM to issue the bonds 

pursuant to Section 62-18-11(C) of the ETA,47 WRA asserts the Commission can nevertheless 

protect PNM customers from the consequences of delay by ordering PNM to provide the intended 

rate benefit to customers at the time scheduled for San Juan abandonment. “That, in Dr. Blank’s 

opinion,” WRA states, “is necessary to protect PNM customers and assure just and reasonable 

rates.”48 Because PNM exercised its right to request a financing order and avail itself of 

securitization financing to recover its undepreciated investment in abandoned plant, WRA thus 

concludes that “rates are not just and reasonable unless the plant costs are removed upon 

abandonment.”49 

Also significant to WRA is that the Final Order on Abandonment recognized that 

abandonment and bond issuance were to occur at the same time: “The ETA also provides for 

ratemaking mechanisms designed (1) to eliminate the costs of the abandoned facilities at the time 

the ETC rates [i.e., bond repayment] are first collected (upon the abandonment of the units) ....”50 

 
46 WRA Br. at 9-10 (citing NMSA 1978, § 62-18-2H(2)(c) (emphasis added by WRA). 
47 WRA Br. at 10 (citing NMSA 1978, § 62-18-11(C). 
48 See Blank (5/11/22) at 10. 
49 WRA Br. at 10 (citing Blank (5/11/22) at 27). 
50 Id. (citing Recommended Decision on Abandonment, at 14). 
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Similarly, WRA notes that in the Financing Order the Commission adopted the 

recommendation of the Hearing Examiners “that the Commission adopt the substance of the 

proposals of Dr. Howe and Mr. Dauphinais.” NM AREA witness Dauphinais proposed “that the 

Commission require that PNM file a rate adjustment mechanism that will automatically remove 

the revenue requirement in base rates associated with the San Juan units starting on the date of 

abandonment.”51 

WRA states, further, that throughout the initial phase of this case it was understood, and 

unquestioned, that the abandonment and refinancing would occur at the same time. Illustrating the 

fact that the abandonment date and refinancing date were used interchangeably during the 

proceedings for approval of both aspects, WRA quotes the following passage from the 

Recommended Decision on Financing Order: 

In rebuttal, PNM agreed to the recommendations of Dr. Howe and Mr. 
Dauphinais for an immediate credit for ratepayers upon the abandonment of 
the San Juan plant. PNM agreed to create a rate mechanism to adjust 
customers’ bills immediately after PNM begins collecting the ETC for 
customers. (emphasis added)52 

WRA points out that the Financing Order also recognized that abandonment and bond 

issuance were to occur at the same time in the following language: “As described in the Supporting 

Testimony, upon abandonment of the San Juan coal plant, the SPE [special purpose entity] will 

issue the Energy Transition Bonds.”53 WRA adds that the Financing Order also assumed that any 

advance payments for transition funding would be recouped in bond proceeds when the plant was 

 
51 WRA Br. at 11 (citing Recommended Decision on Financing Order, at 82-84 and Blank (5/11/22) at 11) 

(emphasis added by WRA). 
52 WRA Br. at 11 (citing Recommended Decision on Financing Order, at 83). 
53 Id. (citing Recommended Decision on Financing Order, at 127, ¶ 44). 
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abandoned: “PNM would recover the actual amounts of all of the advance payments in the bond 

proceeds expected to [accrue in] July or August of 2022 . . . .54 

WRA notes, moreover, in recognizing that abandonment and financing were to occur at the 

same time, the Financing Order also referenced and approved PNM’s description of the timing of 

the bond issuance: 

28. As described in the Consolidated Application, including the 
Supporting Testimony, PNM expects to cause the issuance of the Energy 
Transition Bonds as promptly as possible after the last of the following 
events have occurred: (1) issuance of a final, non-appealable financing order 
acceptable to the Company; (2) the abandonment of the San Juan coal plant; 
(3) delivery of any necessary SEC approvals under the Securities Act of 
1933; and (4) completion of the rating agency process. PNM estimated that 
the issuance of the Energy Transition Bonds would occur in 2022.”55 

All these events, WRA contends, could have easily been accomplished by the time of 

abandonment. WRA points out, in addition, that the Financing Order recognized that bond 

issuance was to occur with abandonment because it admonished against the possibility of double 

recovery of San Juan costs if PNM’s next rate case was not complete by the time of San Juan’s 

abandonment and refinancing; thus, as WRA further points out, the Financing Order specifically 

recognized that such an outcome was not to be tolerated: “Ratepayers should not bear the risk of 

the double recovery that would result if PNM’s [2021] rate case filing is late.”56 

“Adding still more support to the inescapable conclusion that abandonment and bond 

issuance were to occur together,” WRA submits, is that the Financing Order, whose findings of 

fact, conclusions of law, and decretal paragraphs incorporated by reference the Recommended 

 
54 Id. (citing Recommended Decision on Financing Order, at 100 and Blank (5/11/22) at 12). 
55 WRA Br. at 11-12 (quoting Recommended Decision on Financing Order, at 120-21, ¶ 28). See also PNM 

Application, at 34; Eden (7/1/2019) at 15; Blank (5/11/22) at 12. 
56 WRA Br. at 12 (citing Recommended Decision on Financing Order, at 85). 
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Decision on Financing Order,57 both implicitly and explicitly recognized that the two events were 

to occur together:  

The ETA then provides for the establishment of non-bypassable charges, 
i.e., Energy Transition Charges (ETCs), to be paid by PNM customers to 
cover the bonds’ debt service costs over the estimated 25-year life of the 
bonds.  The ETA also provides for ratemaking mechanisms designed (1) to 
eliminate the costs of the abandoned facilities at the time the ETC rates are 
first collected (upon the abandonment of the units) . . . .58 

WRA also notes that the Recommended Decision on Financing Order’s Summary of 

Recommendations explicitly stated that bonds would be issued at abandonment: 

The Recommended Decision, if approved by the Commission, would 
address five main issues.  First, it would allow PNM to include in bonds 
(securitization) to be issued by a PNM affiliate (a special purpose entity) 
the $360.1 million PNM estimates as the costs to abandon its interest in the 
remaining San Juan Units (San Juan Units 1 and 4).  This would include the 
full $283 estimate of undepreciated investment in the units.  The bonds 
would be issued shortly after the abandonment of PNM’s interest in the units 
on July l, 2022.59 

Resultantly, on the basis of all the foregoing, WRA concludes that the Financing Order, 

recently upheld by the New Mexico Supreme Court,60 requires that the bonds be issued at the time 

of abandonment.61 

Second, WRA asserts that the structure and purposes of that ETA – to allow utilities, 

customers and communities to economically transition away from coal-fired generation in New 

Mexico – simply does not work unless PNM issues its authorized bonds upon abandonment. WRA 

 
57 WRA Br. at 12. n. 26 (citing Rule 1.2.2.37(A)(2) NMAC, which provides: “The Commission may adopt 

a hearing examiner’s recommended decision.  If a recommended decision is adopted in its entirety the 
commission’s order shall so state[,]” and the Final Order, at 10, ¶ A, wherein the Commission adopted the 
Recommended Decision on Financing Order in its entirety). 

58 Id. (quoting Recommended Decision on Financing Order, at 13) (emphasis added by WRA). 
59 WRA Br. at 12-13 (quoting Recommended Decision on Financing Order, at 20-21). 
60 Citizens for Fair Rates and the Environment v. NMPRC, 2022-NMSC-010, 503 P.3d 1138. 
61 WRA Br. 13 (citing Blank (5/11/22) at 13). 
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submits that any other interpretation, “such as PNM’s fantasy that bond issuance can occur 

whenever the Company pleases, creates an absurd result.” That is in part, according to WRA, 

because the ETA, as already stated, locks in the amount to be financed as the undepreciated plant 

balance on the date of abandonment; this fact, WRA posits, shows an obvious intent that bonds be 

issued concurrently with the date of abandonment, at which time PNM estimated the level of 

undepreciated SJGS plant to be $283 million.62 

WRA points out that PNM’s planned delay, however, would have the Company continue 

collecting San Juan costs in rates at its full cost of capital plus depreciation after the plant is 

abandoned, and then issue securitized bonds in its discretion at some future date. Thus, WRA says 

“by PNM’s logic, it could sit back for years, taking no action to issue bonds and collecting a return 

both of and on its abandoned facility – as well as the O&M expense and other costs reflected in 

rates. Then, years later, issue its bonds and recover stranded costs once again. Indeed, both PNM 

witnesses Monroy and Tarry testified that PNM could potentially delay its next rate case by 

years.”63 WRA maintains that this potential for over-recovery of hundreds of millions of dollars 

demonstrates why PNM’s position is untenable.64  As WRA unobjectionably notes, a law is not to 

be interpreted to allow an absurd result;65 yet, from WRA’s perspective, that is exactly what PNM 

has plotted.66 

 
62 Id. (citing Recommended Decision on Financing Order, at 113-14, ¶ 9 and Blank (5/11/22) at 13). 
63 WRA Br. at 13-14 (citing Tr. Vol. I (5/23/2022) at 62, Tr. Vol. II (5/24/2022) at 397-98). 
64 WRA Br. at 14 (citing Blank (5/11/22) at 14). 
65 Id. (citing NMSA 1978, § 12-2A-18(A) (“A statute or rule is construed, if possible, to: . . . (3) avoid an 

unconstitutional, absurd or unachievable result.”); United States v. Granderson, 511 U.S. 39, 47 n.5 (1994) 
(dismissing an interpretation said to lead to an absurd result); Dewsnup v. Timm, 502 U.S. 410, 427 (1992) 
(Scalia, J., dissenting) (“If possible, we should avoid construing the statute in a way that produces such absurd 
results.”); and Public Citizen v. Dept. of Justice, 491 U.S. 440, 454 (1989) (“Where the literal reading of a 
statutory term would compel ‘an odd result,’ ... we must search for other evidence of congressional intent to lend 
the term its proper scope.”). 

66 Id. 
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PNM’s interpretation, WRA continues, also would facilitate an absurd result if PNM’s 

claims of under-earning are wrong. WRA submits that under PNM’s interpretation, even if its 

revenues are sufficiently covering its costs, PNM’s position would still be that it is legally 

authorized to issue bonds well after the date of abandonment.67 “So,” WRA explains, “after 

abandonment PNM would not only be able to recover non-existent costs, but it would also be able 

to preserve those costs for later recovery. And until the company issued the bonds, or rates were 

reset, it would continue to enjoy extraordinary, unjustified earnings. That is a ridiculous interpreta-

tion that should be rejected.”68 

WRA asserts that PNM’s position is also inconsistent with a fundamental purpose of the 

ETA, which under Section 1669 is to provide financial assistance to impacted communities to help 

them transition when a coal plant is abandoned. The source of that assistance is proceeds from the 

bond issuance.70 “So,” WRA reasons, “despite PNM’s voluntary gesture to advance those funds at 

abandonment, a statutory interpretation that would allow transition funding to occur months or 

years after a plant closure makes no sense.”71 

Third, and finally, WRA asserts that PNM should be held to the representations it made to 

the Commission that the bonds would be issued upon, or shortly after, the abandonment – 

representations upon which Commission findings were made.72 As WRA discusses further in 

response to the Commission’s query regarding a “moral hazard,” as a regulated entity, WRA insists 

 
67 Id. 
68 Id. (citing  Tr. Vol. I (5/23/2022) at 50, 51). 
69 NMSA 1978, § 62-18-16. 
70 NMSA 1978, § 62-18-16(J) (“Within thirty days of receipt of energy transition bond proceeds, a qualifying 

generating facility located in New Mexico shall transfer the following percentages of the financed amount of 
energy transition bonds . . . .”) (emphasis added). 

71 WRA Br. at 14 (citing Tr. Vol. I (5/23/2022) at 51, 52). 
72 See, e.g., Recommended Decision on Financing Order, at 13, 21, 27, 70, 120-21, ¶ 28, 127, ¶ 44. 



 

RECOMMENDED DECISION IN 
SHOW CAUSE PROCEEDING 
Case No. 19-00018-UT 

- 32 - 

PNM must be held accountable for the sworn representations it makes to regulators. WRA points 

out that PNM’s abandonment filing was premised on the assumption, and Company representa-

tions, that the securitized bond issuance would occur immediately following abandonment. WRA 

notes that PNM’s cost savings estimates characterized 2023 as the first full year of securitized 

savings – which obviously assumed the financing would occur in 2022, the year of abandonment. 

WRA further notes that the representations of savings that PNM used to justify the abandonment 

also relied upon a financing that occurred before 2023.73 

Deriding PNM’s position that it “was clear from the beginning about its intention to time 

the issuance of the energy transition bonds with the effective date of rates from a general rate case 

so that San Juan costs were removed from rates at the same time the energy transition charges 

became effective,” WRA points out that PNM’s position ignores that there is a difference between 

timing a rate case to coincide with a bond issuance, and timing a bond issuance to coincide with 

the end of a rate case.74 The difference, WRA submits, is which of those events drives the timing 

of the other. To demonstrate its point, WRA discusses Mr. Monroy’s direct testimony in the initial 

phase of this case where he unequivocally testified that the bond issuance would occur upon 

abandonment and showed that he fully understood that the moving part (the “tail,” so to speak)75 

in synchronizing the rate case and the bond issuance was the rate case.76 That testimony is 

reproduced as follows: 

Q. WHAT IS PNM’S PROPOSED RATEMAKING PROCESS 
PURSUANT TO SECTION 4, PART B(ll) OF THE ENERGY 
TRANSITION ACT? 

 
73 WRA Br. at 15 (citing Monroy (7/1/2019) at 63). 
74 Tr. Vol. I (5/23/2022) at pp. 24-26. 
75 See infra n. 169 and accompanying text (the “tail-wagging-the-dog” scheme). 
76 WRA Br. at 15. 
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A. Upon abandonment, the SPE will issue the Energy Transition Bonds. If 
PNM begins to collect the Energy Transition Charge from customers and 
has not adjusted its base rates charged to customers in a general rate case 
to reflect the retirement and abandonment of the San Juan coal plant, then 
PNM will record as a regulatory liability the revenue requirements 
associated with the undepreciated investment of the San Juan coal plant 
equal to the amount financed through the issuance of energy transition 
bonds.  PNM will calculate the revenue requirements reflecting a return 
on and return of the amount financed related to the undepreciated 
investment of the San Juan coal plant.  PNM will defer these amounts for 
as long as the San Juan coal plant is no longer used and useful and 
abandoned, PNM is collecting the Energy Transition Charge, and has not 
adjusted its base rates to reflect the removal of the undepreciated 
investment in customer’s rates.77 

In that testimony, WRA continues, not only did Mr. Monroy state, without any caveats, that 

upon abandonment the SPE would issue the bonds, but at page 41 of that same testimony, Mr. 

Monroy took as a given that the bonds would be issued upon abandonment, and if that timing 

differed from the rate case, some rate reconciliation would be required (at the time, PNM suggested 

a regulatory liability mechanism subsequently rejected by the Commission).78 That Monroy 

testimony reads: 

However, if there is a timing difference between commencement of the 
collection of the energy transition charge from customers when bonds are 
issued upon the abandonment and the time that base rates are adjusted to 
reflect the abandonment of the San Juan coal plant, then a regulatory 
liability will protect customers from double recovery of the undepreciated 
investments.79 

WRA emphasizes that PNM’s representations to the Commission that it would refinance 

SJGS costs at the time of abandonment occurred throughout the case. And while in some cases 

PNM did not commit to a specific date of issuance, WRA asserts that the testimony and examples 

provided by PNM would all lead any regulatory commission to conclude that PNM would issue 

 
77 WRA Br. at 15-16 (quoting Monroy (7/1/2019) at 39) (emphasis added by WRA). 
78 WRA Br. at 16. 
79 Id. (quoting Monroy (7/1/2019) at 41 (emphasis added by WRA). 
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the bonds upon abandonment, and not 18 months later. WRA then recites on pages 17-18 of its 

brief-in-chief “[t]he many representations PNM made that would lead to the Commission and all 

stakeholders to believe that abandonment and bond issuance would occur together.” Those 

representations are elucidated in Section IV.B.1 above. 

As already indicated, the other movants and intervenors who analyzed this primary issue, 

CCAE et al. and NM AREA, make arguments similar to WRA’s to the effect that the ETA and the 

Financing Order prescribed the timing of the securitized bond issue, i.e., immediately or at the 

very latest “shortly” after the abandonment.80 Both, however, add discrete points worthy of a brief 

mention.  CCAE et al., addressing PNM’s claim, set forth below, that the ETA and the Financing 

Order afford PNM “flexibility” to delay issuing the energy transition bonds, argues that any such 

flexibility built into the ETA would be expected to allow the qualifying utility to act in furtherance 

of the ETA’s objectives. But CCAE et al. contend PNM’s plan to delay the bond issuance is not in 

furtherance of a legitimate ETA objective. PNM is claiming the flexibility, CCAE et al. allege, “in 

order to permit PNM to avoid paying the San Juan abandonment savings to customers, and to use 

flexibility as a sword to defeat the rate credit provision of the Financing Order inserted to protect 

ratepayers.”81 Thus, CCAE et al. conclude, PNM has failed to demonstrate that any flexibility built 

into the ETA permits PNM to ignore the Financing Order’s express terms or otherwise justifies 

PNM’s delaying issuing the ETA bonds to avoid paying the savings from the SJGS to customers 

as provided in the Financing Order.82 

 
80 See CCAE et al. Br. at 5-9; NM AREA Br. at 7-12. 
81 CCAE et al. Br. at 9. 
82 Id. 
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NM AREA, addressing PNM’s argument that the Commission cannot enforce the 

Financing Order in part because it cannot order the Company to issue energy transition bonds,83 

contends that the argument is based on a misreading of Section 62-18-11(C), which states: 

The commission shall not order or require a qualifying utility to issue 
energy transition bonds to finance any costs associated with abandonment 
of a qualifying generating facility.  A utility’s decision not to issue energy 
transition bonds shall not be a basis for the commission to refuse to allow a 
qualifying utility to recover energy transition costs in an otherwise 
permissible fashion, or as a basis to refuse or condition authorization to 
issue securities pursuant to Sections 62-6-6 and 62-6-7 NMSA 1978.84 

NM AREA reads this section of the ETA to clearly relate to a situation in which the qualifying 

utility decides not to request a financing order from the Commission. NM AREA points out that 

PNM is in a fundamentally different position as it has requested and received a financing order 

that is consistent with its representations that it would abandon San Juan and issue bonds at 

approximately the same.85 In essence, then, to the extent that PNM is arguing that the Commission 

cannot enforce the terms of the Financing Order, NM AREA submits that PNM’s argument is 

directly contrary to the ETA provision that states that nothing in the Act shall “prevent or preclude 

the commission from investigating the compliance of a qualifying utility with the terms and 

conditions of a financing order and requiring compliance therewith.”86 NM AREA says it is also 

contrary to the Public Utility Act, which provides that any utility that violates any Commission 

order is subject to penalties of up to $100,000 for each such violation.87 Additionally, NM AREA 

argues that nothing in the Commission’s February 23, 2022 Order on Notice can logically be read 

 
83 See PNM Br. at 18-19 (asserting Staff’s proposed remedy that PNM be required to is issue energy 

transition bonds must be rejected). 
84 NMSA 1978, § 62-18-11(C). 
85 NM AREA Br. at 11-12. 
86 NM AREA Br. at 12 (citing NMSA 1978, § 62-18-11(B)(1)). 
87 Id. (citing NMSA 1978 § 62-12-4). 
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to indicate, as PNM seems to suggest,88 that the Commission has relinquished its statutory authority 

to enforce the Financing Order.89 

Picking up NM AREA’s point, WRA asserts at the conclusion of its response brief that as 

an alternative to issuing energy transition bonds, which according to WRA must be issued – if ever 

or at all – at the time of the abandonment subject to some limited flexibility around the date of 

issuance, consistent with Section 62-18-11(C)’s provision for recovery of energy transition costs 

“in an otherwise permissible fashion,” instead of issuing bonds, PNM may seek recovery of its 

San Juan stranded costs in its next general rate case.90  WRA believes that PNM’s decision to not 

issue bonds in the time frame authorized by the Financing Order means that PNM must instead 

avail itself of that alternative opportunity for cost recovery. Nevertheless, because there may still 

be time for PNM to change its position and issue energy transition bonds at the time San Juan is 

fully abandoned on September 30, 2022, WRA suggests that the Commission provide PNM a 

reasonable opportunity to notify the Commission and parties if it changes its position and will 

issue bonds at the time of abandonment. Absent such notification, WRA concludes that the 

Commission should assume that PNM has elected not to issue bonds that conform to the Financing 

Order.91 

PNM asserts that the ETA and the Financing Order prohibit the relief examined under the 

Procedural Order. PNM states that the Financing Order and the ETA specify that removal of San 

Juan costs from base rates occurs only when the energy transition charge is implemented, not when 

the plant is abandoned.  PNM contends that the ETA specifies precisely when a reduction in the 

 
88 See PNM Br. at 14. 
89 NM AREA Br. at 12. 
90 WRA Resp. at 5. 
91 Id. 
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cost-of-service is to be implemented, and that moment does not occur until PNM begins collecting 

energy transition charges.92 PNM insists that the ETA does not dictate when energy transition bonds 

should be issued, and in doing so, the ETA provides flexibility in this respect.  PNM cites the New 

Mexico Supreme Court’s statement in Citizens for Fair Rates & the Environment v. N.M. Pub. 

Regulation Comm’n (“CFRE”) that “the Legislature decided that permitting a public utility to 

finance the energy transition costs associated with abandoning a coal-fired generating facility in 

the manner therein provided would promote the legitimate interests reflected in Section 62-3-

1(B).”93  PNM states that the imposition of remedies proposed by parties to this proceeding would 

improperly alter the “manner therein provided” by imposing requirements outside the requirements 

of the ETA and the Financing Order, and therefore the remedies are impermissible and must be 

denied.94 

PNM first argues that the ETA merely requires an estimate of when the energy transition 

bonds will be issued and PNM avers it provided its estimate in good faith.  PNM notes that the 

ETA requires that an application under Section 62-18-4 include numerous estimates.95  Pertinent 

to the issues in this proceeding, PNM points out that Section 62-18-4(B)(7) provides that an 

application for a financing order must include an “estimate of timing of the issuance and term of 

the energy transition bonds, or series of bonds; provided that the scheduled final maturity for each 

bond issuance shall be no longer than twenty-five years.”  PNM believes that the use of the word 

 
92 PNM Br. at 6. 
93 Id. (quoting CFRE, 2022-NMSC-010, ¶ 42) (emphasis added by PNM). 
94 Id. 
95 Id. (citing, e.g., § 62-18-4(B)(2) (requiring an estimate of energy transition costs); § 62-18-4(B)(2)(c) (an 

estimate of financing costs associated with each series of energy transition bonds); and § 62-18-4(B)(3) (an 
estimate of energy transition charges based on the estimated date of issuance and the estimated principal amount 
of each series of energy transition bonds). 
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“estimate” in Section 62-18-4(B)(7) is significant because it confirms that PNM is not required to 

provide a date certain by which the energy transition bonds are to be issued.  Stating that the plain 

language of a statute is the primary indicator of legislative intent,96 PNM cites the Merriam-

Webster on-line dictionary definition of “estimate” as “a rough or approximate calculation.”97  

Thus, by its use of the term “estimate,” PNM maintains that any suggestion that the ETA required 

PNM to provide a date certain for issuance of the energy transition bonds is contrary to Section 

62-18-4(B)(7).98 

Emphasizing Ms. Eden’s statement that “PNM expects to issue the bonds a promptly as 

possible” after four enumerated items were complete, PNM cites as evidence of PNM’s good faith 

estimate of the timing of the bonds the already-discussed testimony of Elisabeth Eden.99  PNM 

adds that its Application provided the same estimate and specifically noted that the “Company 

currently estimates the issuance of the Energy Transition Bonds would occur in 2022.”100  PNM 

concludes that Ms. Eden’s testimony and the Application clearly framed the timing of the issuance 

of the energy transition bonds as an estimate101 and, thus, by providing an estimate of the timing 

 
96 PNM Br. at 8 (citing Baker v. Hedstrom, 2013-NMSC-043, ¶ 11). 
97 Id. 
98 Id. 
99 Id. 
100 Id. (citing Application, at 34, ¶ 54) (emphasis added by PNM). 
101 PNM claims that other PNM testimony presented during the hearing “confirms that the bond issuance 

was not directly tied to the timing of the abandonment of San Juan.” PNM Br. at 8, n. 22 (citing, e.g., Tr. Vol I 
(12/10/2019) at 254 (Darnell) (“My high-level understanding of this I – and, again, these are – if we go into 
depth, it’s probably questions for Elisabeth Eden -- but the bonds would be issued around June 30, 2022, which 
is the abandonment date.” (emphasis added)); Tr. Vol. IV (12/13/2019( Eden) at 1030 (“I also want to say that 
the plant can shut down even though the bond issuance hasn’t happened.  They don’t have to correspond at 
the same time or happen at the same time.” (emphasis added by PNM)). 
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of the bond issuance, PNM did not “promise” or “guarantee” that it would issue the bonds at the 

time of the abandonment of San Juan.102 

PNM avers that it was not being disingenuous in its estimate that it planned to issue the 

energy transition bonds near the time of the abandonment of San Juan.  At the time PNM filed its 

Application, PNM says it anticipated that it would issue the energy transition bonds to generally 

coincide with the abandonment of San Juan.103  However, PNM says it was also clear from the 

beginning of this case that it intended to time the issuance of the energy transition bonds with the 

effective date of the rates from a general rate case so that San Juan costs were removed from rates 

at the same time the energy transition charges became effective.104  PNM also points to various 

places in the Recommended Decision on Financing Order where the Hearing Examiners  

acknowledged PNM’s intention to file a rate case “so that,” in PNM’s words, “the new rates would 

go into effect at the same time as the energy transition charges.”105 

 
102 PNM Br. at 8-9. 
103 PNM Br. at 9 (citing PNM Exhibit SC-1 (Monroy Dir.) at 4). 
104 Id. In support of this allegation, PNM cites the testimony of Mr. Monroy during the original proceeding 

in this case when he stated that “PNM intends to file a general rate case to reflect the abandonment of the San 
Juan coal plant for rates to go into effect at the same time as the Energy Transition Charge are collected from 
customers.” Id. (citing Monroy (7/1/2019) at 40-41. PNM maintains “its plan to link the issuance of bonds with 
implementation of new rates was reconfirmed by Mr. Monroy under questioning by the Hearing Examiner.” Id. 
(citing Tr. (12/12/2019) (Monroy) at 769-771). 

105 PNM Br. at 9 (citing, e.g., Recommended Decision on Financing (“Financing RD”) at 22 (“The overall 
impact on customer bills is less clear, given PNM’s announced intent to file general rate cases in the Spring of 
2020 (with new rates to become effective in the Spring of 2021) and the Summer of 2021 (with new rates to 
become effective in the Summer of 2022).”); Financing RD at 71 (“In PNM’s original filing, PNM stated that it 
intends to file a general rate case to reflect the abandonment of the San Juan coal plant for rates to go into effect 
at the same time as the Energy Transition Charge are collected from customers.”); Financing RD at 85 (“PNM 
has said it intends to time the filing of the rate case to produce a Commission decision that coincides with the 
effective date of the ETC rider. PNM’s rate case filing will be based upon a future test year that incorporates the 
net effect of the abandonment and replacement resources.”); and Financing RD at 105-106 (“Mr. Monroy stated 
at the hearing that PNM intends to file a rate case in June 2021, with rates expected to become effective in July 
2022, to reflect the abandonment of the San Juan coal plant and the inclusion of the replacement resources. The 
rate case, however, will not be limited the abandonment and replacement resource costs. It will be based upon 
PNM’s full estimated cost of service and other PNM costs sought to be recovered at that time could potentially 
yield a rate increase.”). 
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PNM further avers that two subsequent events which were not known or anticipated at the 

time of the hearing on PNM’s Application forced a delay of PNM’s anticipated rate cases which 

impacted the timing of the issuance of the energy transition bonds.  The first cause for delay PNM 

cites was the onset of the COVID-19 pandemic which caused PNM’s customer arrearages in the 

2020 and 2021 time frames to undergo a more than six-fold increase compared to 2019.106  PNM 

claims it deferred filing its anticipated rate case “to protect customers who were suffering the 

negative financial effects of the COVID-19 pandemic.”107  The second cause, which unfolded while 

the COVID-19 pandemic was still underway, involved the October 2020 announcement by PNM 

Resources, Inc. (PNMR) and Avangrid, Inc. announced of their agreement for a proposed merger 

whereby PNMR would be acquired by Avangrid, Inc.108  PNM states that at the time the proposed 

merger was announced, PNM still anticipated that it would file a rate case so that new rates would 

become effective in 2022, but PNM subsequently agreed to further delay its rate case until 

December 1, 2022 to reflect one of the conditions proposed by the Hearing Examiner in the 

PNMR/Avangrid merger case if the Commission was to approve the merger.109  In any event, PNM 

claims that its customers have benefitted from PNM’s delay in filing for a rate case in terms of 

lower rates.110 

 
106 PNM Br. at 10 (citing Monroy (4/20/22) (Corrected) at 11-12). 
107 Id. (citing Monroy (4/20/22) (Corrected) at 12). 
108 Id. (citing Monroy (4/20/22) (Corrected) at 13). 
109 Id. (citing Monroy (4/20/22) (Corrected) at 13 and Monroy (5/18/22) at 18). 
110 Id. PNM’s claim that ratepayers have benefitted from the delay of PNM’s rate cases is set forth on page 

22 of its brief-in-chief and cites there in support of the claim the testimony of Messrs. Monroy and Settlage.  
There, PNM states: 

PNM’s current rates have been in effect as of January 1, 2019, when the last phase of the 
rates authorized in Case No. 16-00276-UT became fully implemented.  These rates were based 
on a rate application filed on December 7, 2016, using a 2018 future test year. PNM estimates 
that if it had filed a general rate case in June 2021 with rates effective July 2022, the rate 
increase would have been in the range of $23 million to $36 million.  Michael J. Settlage, 

(Cont’d on next page) 
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PNM argues next that the ETA controls when a utility must adjust rates to account for the 

reduction in a utility’s cost of service due to the abandonment of a qualifying coal plant, which in 

PNM’s reading of the law can only be when the energy transition charge becomes effective. PNM 

states that ETA also includes specific requirements for the adjustment of a utility’s rates associated 

with costs included in rates relating to the qualifying facility.  PNM identifies those in Section 62-

18-4(B)(11), which provides that a utility applying for a financing order must include “a proposed 

ratemaking method to account for the reduction in the qualifying utility’s cost of service associated 

with the amount of undepreciated investments being recovered by the energy transition charge at 

the time that charge becomes effective[,]”111 and Section 62-18-5(F)(8), which requires that a 

financing order approve a ratemaking process and methodology under Section 62-18-4(B)(11) to 

account for the reduction in the qualifying utility’s cost of service associated with the amount of 

undepreciated investments being recovered by the energy transition charge at the time the charge 

becomes effective.112 

PNM asserts that the plain language of both Sections 62-18-4(B)(11) and 62-18-5(F)(8) 

mandate that any rate adjustment to a utility’s cost of service to reflect the costs of the abandoned 

 
Pricing Principal for PNM, calculated that the monthly bill impact of PNM filing a rate case 
and implementing the energy transition charge would be $5.59 for an average residential 
customer who uses 600 kWh per month. 

PNM continues to invest in its system to serve customers.  From 2019 through 2021, 
PNM’s capital spending, which includes business technology services and general services has 
totaled $1.2 billion of which $0.8 billion is estimated to be allocated to PNM retail jurisdiction.  
PNM estimates that from 2022 through 2023, its capital spending will include an additional 
$1.0 billion, of which $0.9 billion is estimated to be allocated to PNM’s retail jurisdiction. 

PNM Br. at 22 (internal citations omitted). 
111 PNM Br. at 11 (emphasis added by PNM). 
112 Id. 
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coal plant be implemented at the time the energy transition charge becomes effective.113  An 

“energy transition charge” is defined under Section 62-18-2(G) of the ETA as “a non-bypassable 

charge paid by all customers of a qualifying utility for the recovery of energy transition costs.”  

PNM thinks the fact that “energy transition charge” is a defined term is significant for purposes of 

statutory construction because the definitions apparently reflect legislative intent.114  Because the 

energy transition charge is defined as a charge paid by all customer for recovery of energy 

transition costs, PNM maintains it is clear that the Legislature intended that a utility’s cost of 

service is to be adjusted only after customers actually begin paying for recovery of the energy 

transition costs through the energy transition charge.  PNM notes, moreover, that there is no other 

section of the ETA that permits an adjustment to a utility’s cost of service based on abandonment 

of a qualified coal plant or otherwise, and therefore, the only permissible adjustment to a utility’s 

cost is after a utility begins collecting the energy transition charge.115  PNM therefore concludes 

 
113 Id. (citing Baker, 2013-NMSC-043, ¶ 11 (court uses plain language of statute as primary indicator of 

legislative intent); Quynh Truong v. Allstate Ins. Co., 2010-NMSC-009, ¶ 37, 147 N.M. 583 (when language in 
a statute is clear and unambiguous, courts “must give effect to that language and refrain from further statutory 
interpretation.”) (internal quotation marks and citations omitted). 

114 PNM Br. at 12 (citing State v. Monafo, 2016-NMCA-092, ¶ 27 (“When a statute specifically defines a 
term, we interpret the statute according to those definitions, because those definitions reflect legislative intent.”) 
(internal quotation marks and citation omitted). 

115 Id. (citing Patterson v. Globe American Casualty Co., 1984-NMCA-076, ¶ 10, 101 N.M. 541, superseded 
by statute as stated in Starko, Inc. v. Presbyterian Health Plan, Inc., 2012-NMCA-053 (“negative inference” 
interpretive canon suggests that when the legislature includes a statutory provision but does not provide an 
analogous approach elsewhere in statute, the omission is intentional); Reynolds v. Landau, 2020-NMCA-036, ¶ 
23 (“When there are provisions in analogous statutes that a party contends should be present in the statute at 
issue in the case, we utilize the process of negative inference to reason that the absence of such provisions in the 
statute at issue is intentional.”) (quoting State v. Lucero, 1992-NMCA-103, ¶ 6, 114 N.M. 460); State v. White, 
2010-NMCA-043, ¶ 16, 148 N.M. 214 (“It is axiomatic that a party may not do indirectly that which the law 
does not permit directly.”)). 
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that the Legislature did not intend for any ratemaking approach until energy transition bonds are 

issued.116 

PNM likewise argues, alluding to the CFRE decision, because the ETA provides a 

comprehensive statutory scheme for “permitting a public utility to finance the energy transition 

costs associated with abandoning a coal-fired generating facility,”117 it should be interpreted to 

occupy the field of the Commission’s authority regarding ratemaking approaches for coal plant 

abandonments pursuant to the ETA.118  Here, PNM invokes the Supreme Court’s conclusion in 

CFRE that the ETA’s approach “would promote the legitimate interests reflected in Section 62-3-

1(B).”119  PNM maintains that the Commission cannot disrupt the balance the Legislature struck 

by implementing relief not provided for under the ETA, especially where, pivoting to the Supreme 

Court’s decision in State ex rel. Egolf v. N.M. Pub. Regulation Comm’n (“Egolf"), “the ETA 

comprehensively addresses all aspects of coal plant abandonments and cost recovery.”120  Then, 

quoting Egolf again, PNM states: “Allowing the Commission the discretion to select which 

statutory scheme does or does not apply would impermissibly invade the province of the 

Legislature, thus violating the carefully balanced separation of powers established by our state 

constitution.”121  In addition, PNM contends that under cannons of statutory construction, because 

 
116 Id. (citing See State v. Rivera, 2004-NMSC-001, ¶ 16, 134 N.M. 768 (“[W]e look not only to what is 

explicitly stated by the language of [the statute] but we also take special notice of what has been omitted from 
the purview of the statute.”)). 

117 Id. (citing CFRE, 2022-NMSC-010, ¶ 42). 
118 PNM Br. at 12-13 (citing Landess, 2008-NMCA-159, ¶ 9 (noting that when federal law provides a 

comprehensive statutory scheme that occupies the field, state law is preempted). PNM asserts that “just like state 
law can be preempted, ratemaking approaches not in the ETA should be preempted by the ETA’s comprehensive 
statutory scheme.” PNM Br. at 13, n. 39. 

119 PNM Br. at 13 (citing CFRE, 2022-NMSC-010, ¶ 42). 
120 Id. (citing State ex rel. Egolf v. N.M. Pub. Regulation Comm’n, 2020-NMSC-018, ¶ 33 (“Egolf”) (“[T]he 

ETA serves as the statutory scheme that the Legislature provided for abandonment proceedings.”)). 
121 Id. ¶ 17 (citing N.M. Const. art. III, § 1). 
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the ETA is the more specific and the later-enacted statute, it controls the ratemaking treatment 

related to the abandonment of a qualified coal plant over the more general and earlier enacted 

provisions of the Public Utility Act.122  

In sum, PNM argues that the Commission may not remove San Juan from rates after 

abandonment but before energy transition bonds are issued because the ETA does not provide for 

such relief; if the Legislature had intended a mechanism for such relief, then it would have said so 

in the ETA.123  That is why PNM thinks the Commission’s Final Order adopted the Recommended 

Decision on Financing Order’s approval of an interim customer rate credit to account for San 

Juan’s cost-of-service in rates to be applied only after an energy transition charge is 

implemented.124  PNM adds that the Commission itself has already recognized that the Financing 

Order “does not require that PNM issue the Energy Transition Bonds . . . by any specific date.”125  

PNM notes, moreover, that Section 62-18-7(A) provides that the Financing Order is irrevocable 

and that the Commission shall not “reduce, impair, postpone or terminate” the rights of the utility 

under the Financing Order.126  PNM thus concludes the Commission is barred from impairing 

PNM’s rights by setting a date certain for issuing energy transition bonds that is not contained in 

 
122 Id. (citing State ex rel. State Engineer v. United States, 2018-NMCA-053, ¶ 16, cert. granted, 2018 WL 

11274246. (“Specific and later-enacted statutes control over general, earlier-enacted laws.”)).  
123 Id. (citing Patterson, 1984-NMCA-076, ¶ 10). 
124 PNM Br. at 14 (citing Final Order, at 10, ¶ A with Recommended Decision on Financing Order, at 141, 

¶ 34 (“Pursuant to Section 5(F)(8) of the ETA, this Financing Order approves . . . a proposed ratemaking method 
to account for the reduction in PNM’s cost-of-service associated with the amount of undepreciated investments 
being recovered through the Energy Transition Charges at the time the Energy Transition Charges become 
effective.”) (emphasis added by PNM). 

125 Id. (citing Case No. 19-00018-UT, Order on Notice, at 9, ¶ 26 (Feb. 23, 2022). 
126 Id. (citing Recommended Decision on Financing Order, at 147, ¶ 56 (“Pursuant to Section 7(A) of the 

ETA, this Financing Order is irrevocable, and the Commission shall not reduce, impair, postpone or terminate 
the Energy Transition Charges approved in this Financing Order.”)). 
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the Financing Order or by imposing a rate credit on a date not consistent with the Financing 

Order.127 

Finally, PNM asserts that requiring the Company to issue the energy transition bonds is 

contrary to the ETA.  Arguing by way of omission, PNM notes that Section 62-18-10, which 

defines the duties of qualifying utilities under the ETA, does not include any requirement that the 

energy transition bonds be issued at a specific time.  PNM notes, moreover, an order requiring 

PNM to issue the bonds would violate Section 62-18-11(C), which, as discussed above, provides 

that the “commission shall not order or require a qualifying utility to issue energy transition bonds 

to finance any costs associated with abandonment of a qualifying generating facility.”128 

PNM also asserts that requiring PNM to issue the energy transition bonds at the time of the 

San Juan unit abandonments would be contrary to the Financing Order.  PNM states that rather 

than set a specific deadline for PNM to issue the energy transition bonds, the Final Order provides 

that “PNM and the SPE [Special Purpose Entity] shall be afforded flexibility in establishing the 

terms and conditions of the Energy Transition Bonds[.]”129 PNM states that the Financing Order 

further confirms that “[t]he ordering paragraphs afford PNM the flexibility to establish the final 

terms and conditions of the Energy Transition Bonds.”130  PNM adds that the Financing Order 

affords PNM the express authority to “issue and sell the Energy Transition Bonds in one or more 

series consisting of one or more tranches.”131  PNM argues that these flexibility features of the 

Financing Order directly contradict the interpretation advanced by Staff that PNM is required to 

 
127 Id. 
128 PNM Br. at 18. 
129 Id. (citing Recommended Decision on Financing Order, at 150-151, ¶ 6). 
130 PNM Br. at 19 (citing  Recommended Decision on Financing Order at 63). 
131 Id. (citing Recommended Decision on Financing Order, at 119, ¶ 24). 
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issue the bonds at a specific time. Lastly, and perhaps most determinative from PNM’s viewpoint, 

is that in the Commission already confirmed in the Order on Notice that the Recommended 

Decision on Financing Order “does not require that PNM issue the Energy Transition Bonds 

authorized by that order by any specific date.”132 

In resolving this first issue, the Commission must construe and try to harmonize several 

provisions of the ETA. The Supreme Court has provided that “where several sections of a statute 

are involved, they must be read together [in pari materia]133 so that all parts are given effect.”134  

As is the case with the Supreme Court, it is the duty of the Commission, “so far as practicable, to 

reconcile different provisions so as to make them consistent, harmonious, and sensible.”135 

The ETA appears to provide flexibility with respect to any mandated timing of the issuance 

of the energy transition bonds, specifically in Sections 4(B)(7)136 and 10,137 but Section 16 appears 

to establish a limit on that flexibility.  Section 16 requires qualifying utilities to transfer specified 

percentages of the proceeds of the energy transition bonds “within thirty days of receipt” of the 

 
132 Id. (citing Order on Notice, at 9, ¶ 26). 
133 See, e.g., N.M. Indus. Energy Consumers (NMIEC) v. N.M. Pub. Reg. Comm’n, 2007-NMSC-053, ¶ 2023, 

142 N.M. 533, 168 P.3d 105 (“In ascertaining legislative intent, the provisions of a statute must be read together 
with other statutes in pari materia under the presumption that the legislature acted with full knowledge of 
relevant statutory and common law. . . . Thus, two statutes covering the same subject matter should be 
harmonized and construed together when possible, in a way that facilitates their operation and the achievement 
of their goals.”) (emphasis in bold added, italics in original). 

134 Marbob Energy Corp. v. N.M. Oil and Conservation Comm’n, 2009-NMSC-013, ¶ 11, 146 N.M. 24, 206 
P.3d 135 (quoting High Ridge Hinkle Joint Venture v. City of Albuquerque, 1998-NMSC-50, ¶ 5, 126 N.M. 413, 
970 P.2d 599). See Bishop v. Evangelical Good Samaritan Soc’y, 2009-NMSC-036, ¶ 11, 146 N.M. 473, 212 
P.3d 361 (“We also consider the statutory subsection in reference to the statute as a whole and read the several 
sections together so that all parts are given effect.”). 

135 El Paso Electric Co. v. Real Estate Mart, Inc., 1979-NMSC-023, ¶ 13, 92 N.M. 581, 592 P.2d 181. 
136 NMSA 1978, § 62-18-4(B)(7) (requiring only “an estimate of timing of the issuance and term of the 

energy transition bonds or series of bonds; provided that the scheduled final maturity for each bond issuance 
shall be no longer than twenty-five years[.]”). 

137 NMSA 1978, § 62-18-10 (in setting forth the qualifying utility’s “duties,” PNM points out that Section 
10 “does not include any requirement that the energy transition bonds be issued at a specific time.” PNM Br. at 
18). 
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proceeds to funds established by the ETA to mitigate and redress the impact of the abandonment 

of the facilities at issue: 

J. Within thirty days of receipt of energy transition bond proceeds, a 
qualifying generating facility located in New Mexico shall transfer the 
following percentages of the financed amount of energy transition bonds as 
follows: 

(1) one-half percent to the Indian affairs department for deposit in 
the energy transition Indian affairs fund; 

(2) one and sixty-five hundredths percent to the economic 
development department for deposit in the energy transition economic 
development assistance fund; and 

(3) three and thirty-five hundredths percent to the workforce solutions 
department for deposit in the energy transition displaced worker assistance 
fund.138 

The needs addressed by the funds arise at the time the qualifying facilities are abandoned.  

The Legislature established the Energy Transition Indian Affairs Fund to enable the Indian Affairs 

Department to develop an Indian Affairs Assistance Plan to assist tribal and native people in the 

affected community.  Expenditures from the fund shall be made after completion of the plan to an 

entity approved by the Indian affairs department to receive funds for any program established at 

the Indian affairs department; and to tribal governments, public agencies, or private persons to 

provide services and facilities in the affected community for promoting the welfare of Indian 

people.139 

The Legislature established the Energy Transition Economic Development Assistance 

Fund to enable the economic development department to develop an economic diversification and 

development plan to assist the affected community.  Funds are to be disbursed to an entity approved 

by the economic development department to receive funds for any program established at the 

 
138 NMSA 1978, § 62-18-16(J). 
139 NMSA 1978, § 62-18-16(C). 
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economic development department; to assist employers to qualify for any tax relief for hiring 

displaced workers established under state or federal law; and to a municipality, county, Indian 

nation, pueblo or tribe or land grant community in New Mexico for programs designed to promote 

economic development in the affected community.140 

Lastly, the Legislature established the Energy Transition Displaced Worker Assistance 

Fund to develop a displaced worker development plan to assist displaced workers in an affected 

community.  Funds are to be disbursed to assist employers of displaced workers to qualify for any 

tax relief established under state or federal law; to provide assistance to displaced workers using 

any program established at that department; for payment of costs associated with displaced 

workers enrolling and participating in certified apprenticeship programs in New Mexico; and to a 

municipality, county, Indian nation, pueblo or tribe or land grant community in New Mexico for 

job training and apprenticeship programs for displaced workers or for programs designed to 

promote economic development in the affected community.141 

Based upon the Legislature’s establishment of the funds and the requirement to use the 

proceeds of the bond issuance for that purpose, the Legislature appears to have intended that the 

funds be provided at the approximate time of the abandonment, and, to make that occur, the 

Legislature also apparently intended that the energy transition bonds that would be used to fund 

those transfers would also be provided at the approximate time of the abandonment.  The 

Legislature does not appear to have intended that the bonds would be issued and the proceeds be 

provided to the energy transition funds years later at the discretion of the utility. 

 
140 NMSA 1978, § 62-18-16(F). 
141 NMSA 1978, § 62-18-16(I). 
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Given that the Legislature appears to have intended the qualifying utility to issue the bonds 

close to the time of the abandonment but did not establish a specific limit, the Hearing Examiners 

believe that the time for the issuance of the energy transition bonds should be interpreted as being 

reasonable to achieve Section 16’s purpose.  The Hearing Examiners thus find that PNM’s new 

plan – to issue the bonds in January or February 2024, at least 18 months after the abandonment 

of Unit 1 and 15 months after the abandonment of Unit 4 – will not achieve the purpose of Section 

16, that the revised plan is not reasonable, and that the revised plan violates the ETA. 

PNM’s claim that making the payments out of its own funds at the time of abandonment142 

will achieve the purpose of Section 16 does not address the proper interpretation of the ETA.  The 

issue here is what the Legislature intended for the timing of the bond issuance, not how the 

Company, through guileful manipulation of the ETA’s provisions, could elide its failure to satisfy 

the Legislature’s intent.  Consequently, reading pertinent provisions of the ETA in pari materia, the 

Hearing Examiners find that the language of Section 16 complements and informs the applicable 

language of Sections 2, 4, and 5 and that the ETA was intended to require the issuance of the energy 

transition bonds at an unspecified time but certainly close to the abandonment of the qualifying 

facilities. 

Therefore, while the Commission may not have the authority to order PNM to issue the 

energy transition bonds, it is nonetheless compellingly clear, as discussed Section IV.C.3 below, 

that the Commission possesses the ratemaking authority vested by the Public Utility Act to order 

the removal of the costs of the San Juan units from rates upon the units’ staggered abandonments.143 

 
142 Tr. Vol. I (5/23/22) at 50, 199 (Monroy); Monroy (4/20/2022) at 6. 
143 See CFRE, 2022-NMSC-010, ¶ 27 (finding that the ETA may be construed “in light of other relevant 

considerations of New Mexico public utility law[,]” but declining to “undertake such an extensive review 
today.”). 
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And, contrary to PNM’s specious preemption argument, it is equally clear that the Energy 

Transition Act bolsters the Commission’s actions in this proceeding because, as the act expressly 

provides, nothing in the ETA “prevent[s] or preclude[s] the [Commission] from investigating the 

compliance” of [PNM] with the terms and conditions”144 of the Financing Order. 

The Commission’s investigation has revealed PNM’s new plan to issue the energy 

transition bonds approximately 15 months after PNM’s full and final abandonment of the San Juan 

plant.  This investigation has also revealed that PNM did not feel under any duty or compulsion to 

disclose – and indeed did not voluntarily disclose – its new plan to substantially delay the $360.1 

million securitized bond issuance to the Commission, to the parties to this case, or the ratepayers 

who would be eventually bound to pay the non-bypassable charge on their bills.145  It is also evident 

that PNM’s new plan contradicts the representations the Company made in its Application and its 

witness attested to in the initial phase of this proceeding. PNM’s representations were material to 

the findings and conclusions made in the Financing Order, which, as shown in Section IV.B.1 and 

on pages 31-34 above, clearly provides for the removal of the San Juan energy transition costs 

 
144 NMSA 1978, § 62-18-11(B)(1). 
145 Tr. Vol. I (5/23/2022) 142-43, 193-94, 278-79 (Monroy); Tr. Vol. II (5/24/2022) 351 (Tarry). See CCAE 

et al. Br. at 3: 

Unbeknownst to the rest of the world, including the Commission and the other parties to this 
case, PNM internally attached a contingency to the financing schedule: the securitized bonds 
would be issued and the rate credit begun upon the retirement of the San Juan units, but only if 
this was also coterminous with the effective date of a new rate case. The rest of the world did 
not learn of PNM’s secret contingency until discovery documents in April 2022 revealed 
PNM’s revised ploy; on August 31, 2021 the PNMR Board of Directors presentation stated as 
follows: 

“Adjusts the timing of PNM Rate cases.  Next general rate case delayed for 
one year due to merger. 
Issuance of San Juan securitization bonds delayed to coincide with general 
rate case. Rate riders implemented to provide rate path through generation 
transition period and avoid back-to-back rate cases.” 

(quoting “Updated Long Range Plan 2021-2025 (dated Aug. 31, 2021), NEE Exh. SC-2-2, NEE #2 – PNM Exh. 
NEE 21-11, p. 2 of 4) (internal citation omitted). 
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through the issuance of securitized bonds upon or shortly after the abandonment of San Juan Units 

1 and 4. 

Even still, of most significance to the Commission’s ultimate resolution of this matter, what 

this investigation has revealed is that PNM’s new plan has broken the fundamental linkage in the 

Energy Transition Act between a qualifying generating facility’s abandonment and the 

securitization of energy transition costs and collection of energy transition charges; that 

fundamental relationship at the core and operation of the ETA is discussed in the next section of 

this decision. For present purposes, it suffices to find that the Financing Order does not 

contemplate or establish any remedy to address the de-linkage of the abandonment from the 

securitization that PNM is now planning.  In short, the materially changed circumstances revealed 

in this proceeding require the Commission to issue a new order grounded in the Commission’s 

rate-setting authority under the Public Utility Act, an order that addresses the extraordinary 

circumstances and establishes a remedial mechanism that ensures the rates charged to PNM 

customers are just and reasonable and protects customers from the double recovery and other 

potential harms resulting from the de-linkage PNM conceived and opted to execute without this 

Commission’s prior authorization.146 

  

 
146 As explained in succeeding sections of this decision, the Commission’s authority to address the 

ratemaking treatment of the abandonment of San Juan Units 1 and 4 is neither limited by nor founded in the 
ETA, where, as under PNM’s new plan, the abandonments are taking place independent from the securitization 
process established in the ETA. Therefore, PNM’s arguments that an order requiring PNM to implement a 
remedy like a rate credit or regulatory liability in this proceeding would (i) be unlawful because the Commission 
cannot do indirectly that which the ETA does not permit directly, (ii) would constitute an illegal amendment to 
the Financing Order, or (iii) would violate the irrevocability of the Financing Order are unavailing and utterly 
misplaced.  See PNM Resp. at 20 (citing State v. White, 2010-NMCA-043, ¶ 16, 148 N.M. 214 and NMSA 1978, 
§§ 62-18-7(A), (B)). In fact, even in the wake of this Order, as some parties pointed out, PNM may still recover 
its remaining $283 million San Juan plant investment by issuing the bonds upon the abandonment of Unit 4 as 
authorized under the Financing Order or requesting relief in a rate proceeding, the timing of which is 
principally PNM’s decision to initiate. See WRA Br. at 4-5; CCAE et. al. Resp. at 3-4. 
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2. Whether the ETA limits the Commission’s authority to address the 
ratemaking treatment of the abandonment of San Juan Units 1 and 4 

PNM argues that the ETA should be interpreted to occupy the field of ratemaking authority 

(and constrain the Commission’s ratemaking authority) for coal plant abandonments.  In support, 

PNM cites the statement in the New Mexico Supreme Court’s CFRE opinion that the ETA provides 

a comprehensive statutory scheme for “permitting a public utility to finance the energy transition 

costs associated with abandoning a coal-fired generating facility.”147  PNM also cites the Supreme 

Court’s statement in CFRE that the ETA’s approach “would promote the legitimate interests 

reflected in Section 62-3-1(B).”148  PNM therefore maintains that the Commission cannot disrupt 

the balance the Legislature struck by implementing relief not provided for under the ETA, 

especially where, pivoting to the Supreme Court’s decision in Egolf, “the ETA comprehensively 

addresses all aspects of coal plant abandonments and cost recovery.”149  Then, quoting Egolf again, 

PNM states: “Allowing the Commission the discretion to select which statutory scheme does or 

does not apply would impermissibly invade the province of the Legislature, thus violating the 

carefully balanced separation of powers established by our state constitution.”150  Finally, PNM 

contends that under canons of statutory construction, because the ETA is the more specific and the 

 
147 PNM Br. at 12-13 citing Landess, 2008-NMCA-159, ¶ 9 (noting that when federal law provides a 

comprehensive statutory scheme that occupies the field, state law is preempted). PNM asserts that “just like state 
law can be preempted, ratemaking approaches not in the ETA should be preempted by the ETA’s comprehensive 
statutory scheme.” PNM Br. at 13, n. 39. 

148 PNM Br. at 13 (citing CFRE, 2022-NMSC-010, ¶ 42). 
149 Id. (citing Egolf, 2020-NMSC-018, ¶ 33 (“[T]he ETA serves as the statutory scheme that the Legislature 

provided for abandonment proceedings.”)). 
150 Id. ¶ 17 (citing N.M. Const. art. III, § 1). 
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later-enacted statute, it controls the ratemaking treatment related to the abandonment of a qualified 

coal plant over the more general and earlier enacted provisions of the Public Utility Act.151  

PNM argues that the comprehensive regulatory scheme precludes the Commission from 

exercising any ratemaking authority for such plants except as is expressly stated in Sections 4(B)(10), 

(11) and 5(F)(8) of the ETA.  Those sections specify two areas for the Commission’s ratemaking 

authority in the securitization process. Sections 4(B)(11) and 5(F)(8) provide for the utility’s proposal 

and the Commission’s approval of a ratemaking method to account for the reduction in the utility’s 

cost of service associated with the amount of undepreciated investments being recovered by the ETC 

at the time the ETC becomes effective. Sections 4(B)(10) and 5(F)(8) provide for the utility’s 

proposal and the Commission’s approval of a ratemaking process to reconcile and recover or refund 

any difference between the energy transition costs financed by the energy transition bonds and the 

actual final energy transition costs incurred by the utility.152 

WRA argues that the ETA does not “occupy the field” to eliminate the Commission’s 

authority to establish a ratemaking method to remove the costs of San Juan Units 1 and 4 from rates 

upon abandonment but before the issuance of the bonds and the assessment of the ETC. WRA 

maintains that the ETA does not abrogate the Commission’s ratemaking authority under the Public 

Utility Act. 

WRA states that the rules of statutory construction require courts and the Commission to 

construe statutes together that relate to the same subject matter together, if possible, to give effect to 

every relevant provision.153  WRA also notes that the New Mexico Supreme Court has recently stated 

 
151 Id. (citing State ex rel. State Engineer v. United States, 2018-NMCA-053, ¶ 16, cert. granted, 2018 WL 

11274246. (“Specific and later-enacted statutes control over general, earlier-enacted laws.”)).  
152 NMSA 1978, §§ 62-18-4(B)(10), (11), 62-18-5(F)(8). 
153 WRA Br. at 30 (citing Case No. 18-00308-UT, Recommended Decision (Aug. 21, 2019), at 37 (citing 

Benavidez v. Sierra Blanca Motors, 1996-NMSC-045, ¶ 18, 122 N.M. 209, 922 P.2d 1205). 
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that the ETA will be construed “in light of other relevant considerations of New Mexico public utility 

law.”154 

WRA contends that the rate credit element in the Financing Order is a proper exercise of the 

Commission’s authority to enforce the Financing Order, and to exercise its plenary authority over 

public utilities and its ratemaking authority.  The rate credit is needed to ensure that rates are just and 

reasonable and that ratepayers are held harmless from PNM’s declared intention to delay bond 

issuance.155  WRA cites the holding in the Financing Order itself, which PNM has supported and 

defended on appeal: “the ETA does not deprive the Commission’s other authority under the Public 

Utility Act to ensure that the rates charged to customers are just and reasonable.”156  

In addition, WRA argues that the ETA expressly reserves the Commission’s ratemaking 

authority when utilities determine not to issue bonds and that PNM’s decision to delay the issuance 

of the bonds effectively constitutes such a decision. WRA cites Section 62-18-11(C), which provides 

that “[a] utility’s decision not to issue energy transition bonds shall not be a basis for the commission 

to refuse to allow a qualifying utility to recover energy transition costs in an otherwise permissible 

fashion….(emphasis added).” WRA states that a delay of bond issuance beyond the authorized time 

frame is, in essence, a decision not to issue bonds – in which case the ETA incorporates the 

Commission’s general authority to establish fair, just and reasonable rates.157 

NM AREA makes a similar argument – that the ETA and the Public Utility Act must be read 

together to ensure rates are just and reasonable.  NM AREA states that the Commission has the 

authority to order NM AREA’s proposed rate adjustment mechanism pursuant to its “general and 

 
154 WRA Br. at 30 (citing CFRE, 2022-NMSC-010). 
155 WRA Br. at 31 (citing NMSA 1978, §§ 62-6-4 and 62-8-1). 
156 WRA Br. at 31 (citing Recommended Decision on Financing Order, at 85). 
157 Id. (citing NMSA 1978, § 62-18-11(C)). 
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exclusive power and jurisdiction to regulate and supervise every public utility in respect to its rates 

and service regulations.”158 

CCAE states that Section 62-18-5(F)(11) of the ETA, which was used as the basis for the 

Commission’s order of rate credit when PNM starts assessing the ETCs, is a ratepayer protection 

that seeks to avoid the “evil” of double billing.  CCAE argues that PNM’s delay of the bond issuance 

past the abandonment dates while continuing to collect the costs associated with PNM’s 

undepreciated investments which PNM will collect in full when it issues the bonds, creates a double 

billing situation.  CCAE contends that the ratemaking method it proposes, i.e., the removal of the 

costs of San Juan Units 1 and 4 from rates upon their abandonment before the delayed issuance of 

the energy transition bonds and the assessment of the ETCs, is consistent with the intent of Section 

62-18-5(F)(11) as a ratepayer protection mechanism.159 

CCAE states that the Hearing Examiners included a provision in the Recommended Decision 

on Financing Order to guard against this risk, as the risk was presented in PNM’s original filing and 

that PNM agreed in its April 6, 2020 Compliance filing to be bound by the Hearing Examiners’ 

amendments. But then PNM attempted a work-around by delaying bond issuance outside of the 

parameters of the Financing Order.160 

The Hearing Examiners disagree with PNM’s argument that the ETA limits the 

Commission’s authority to remove the San Juan units’ costs only at the time PNM issues the energy 

transition bonds and starts collecting the ETCs. The Commission’s authority to address the 

 
158 NM AREA Br. at 20-21 (citing NMSA 1978, § 62- 6-4(A) (2003). Cf Attorney General, 2011-NMSC-34 

¶ 15 (“We read the EUEA in harmony with the PUA to conclude that when the PRC sets a rate, the Legislature 
intended the balancing requirement of the EUEA to be the same as the balancing done under the PUA to 
determine just and reasonable rates.”). 

159 CCAE Br. at 24. 
160 CCAE Br. at 24-25 (citing Compliance Filing of Public Service Company of New Mexico with 

Conforming Amendments to Consolidated Application Pursuant to Final Order ( Apr. 6, 2020). 
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ratemaking treatment of the abandonment of San Juan Units 1 and 4 is not limited by the ETA, where, 

as here, the abandonments take place independent from the securitization process established in the 

ETA. The ETA provides for the recovery of a utility’s costs of abandonment through a newly 

established securitization process, and, as such, it is logical that the ETA would also authorize the 

Commission to develop a ratemaking method to address the costs being securitized at the time the 

utility starts charging ratepayers for the costs of the energy transition bonds.  But there is no 

indication in the ETA or elsewhere that the Legislature intended to eliminate the Commission’s 

authority to address the removal of the abandoned units’ costs from rates when the abandonment is 

not done in conjunction with the securitization process. 

The ETA does not address every potential scenario deserving ratemaking treatment.  The 

ETA only addresses the ratemaking treatment associated with the double recovery of costs in the 

narrow scenario when an abandonment, bond issuance, and ETC collection take place at the same 

time.  That is what the ETA anticipated.  The Commission maintains its ultimate authority to ensure 

just and reasonable rates in scenarios not addressed by the ETA. 

Attorney General witness Andrea Crane cautioned that she is not an attorney, but her 

testimony is consistent with the Hearing Examiners’ analysis.  She states that the ETA and the 

Financing Order are focused on the securitization of energy transition costs, i.e., the issuance of the 

energy transition bonds and the ratemaking treatment when PNM assesses the ETCs to service the 

bond costs.  Ms. Crane states that the ETA does not address the ratemaking issues posed by PNM’s 

new plan: 

You need the Financing Order, and you need the legislation allowing you to 
do [the securitization]. 

One should not expect that either of those documents would attempt to 
address every other single situation that may arise; right? These address 
securitization.· They don’t tell you what happens if the company doesn’t 
securitize. 
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In my view, the Commission – as long as it doesn’t expressly violate a term 
that’s in the ETA and the Financing Order, the Commission has its ongoing 
regulatory authority to take whatever steps it believes are necessary to ensure 
just and reasonable rates. 

So unless there was a red sentence in the ETA that said the Commission 
cannot order a rate credit in the event we delay securitization, the ETA is silent 
on what happens in the situation we’re facing right now.161 

Indeed, the ETA does not address the scenario newly presented here – the ratemaking 

treatment of the costs of the units when their abandonment takes place independent of the utility’s 

issuance of the energy transition bonds, especially when the delay in the issuance of the bonds is for 

a significant length of time. Neither does the Financing Order.  The Hearing Examiners find that the 

gap is necessarily filled by the Commission in the exercise of its regulatory authority to balance the 

interests of investors and ratepayers and determine just and reasonable rates.  The Hearing 

Examiners’ recommended ratemaking treatment is discussed in Section IV.C.3 below. 

The facts here are clear.  PNM is poised to abandon Unit 1 on July 1 and Unit 4 (and common 

plant) on September 30, 2022.  But PNM does not intend to issue the energy transition bonds anytime 

soon.  PNM states that it intends to issue the bonds in the January-February 2024 time frame at the 

conclusion of a rate case that PNM states it intends to file in December 2022. 

The ETA’s provisions and the representations PNM made in its Application in this case – and 

on which the Commission’s April 2020 Financing Order was based – anticipated that PNM would 

abandon the San Juan units, issue energy transition bonds and start collecting ETCs at about the same 

time, in July and August of 2022.  That is no longer true.  PNM has now de-linked these events.  

Units 1 and 4 will be abandoned at the end of June and September, but there is no assurance (apart 

from PNM’s latest set of representations) about when PNM will issue the bonds and start collecting 

 
161 Tr. (6/24/22) at 315 (Crane). 
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the ETCs.  There is no binding commitment in a Commission order approving PNM’s latest set of 

representations. There is not even a request by PNM for the Commission’s approval of the 

Company’s new plan. Nevertheless, PNM insists that the ETA prevents the Commission from 

developing a ratemaking treatment addressing PNM’s new plan. 

The Financing Order addressed the facts that PNM presented in its Application and its 

supporting testimony.  The Financing Order addressed the scenario of three events – abandonment, 

bond issuance, and ETC assessments – occurring at roughly the same time, and it ordered a rate 

credit on the date PNM would start assessing the ETCs.  The rate credit would remove all of the 

costs of San Juan Units 1 and 4 at the time PNM started assessing the ETCs pursuant to the 

Commission’s authority under Section 62-18-4(B)(11) of the ETA.162  The rate credit would prevent 

PNM’s double recovery of San Juan costs both through PNM’s base rates and the newly assessed 

ETCs. 

The Financing Order did not address PNM’s radically changed plan.  It did not address the 

scenario in which the three events would be separated by a substantial period of time.  The scenario 

described in PNM’s Application and supporting testimony that formed the basis for the Financing 

Order anticipated only a short period of time – approximately 30-45 days between, first, the 

abandonment, and second, the issuance of the bonds and the assessment of the ETCs.  PNM’s new 

plan anticipates an intervening  period of at least 15 to 18 months between the June 30 and September 

30, 2022 abandonments and the January-February 2024 bond issuance and ETC billings.  In the 

intervening period of time, PNM would collect an estimated $134 million of revenues for costs not 

incurred after the units close and costs recovered twice.163 

 
162 NMSA 1978, § 62-18-4(B)(11). 
163 Crane (5/11/22) at 10. 



 

RECOMMENDED DECISION IN 
SHOW CAUSE PROCEEDING 
Case No. 19-00018-UT 

- 59 - 

PNM’s new plan is contrary to the plan it presented and the Commission approved in the 

Financing Order.  PNM has not requested the Commission’s approval of its new plan.  PNM did 

not even inform the Commission or the parties in the initial part of this case of its new plan until 

March 14, 2022, when it filed its response to the Joint Motion at issue here.164   

PNM nevertheless seeks to use the ratemaking treatment that addresses PNM’s initial plan 

as the ratemaking treatment that should apply to its new plan.  This is not appropriate legally or 

otherwise.  The evidentiary record supporting the ratemaking treatment of the initial plan does not 

support the new plan, and there is, of course, no Commission order approving PNM’s new plan or a 

ratemaking treatment for the new plan. 

PNM’s actions are an example of “moral hazard” that should not be permitted.  “Moral 

hazard” was defined by the Florida Public Service Commission as “a form of gaming by which one 

party to a plan or contract may act in ways – within the framework of the existing plan –  that allow 

it to gain an unanticipated competitive or financial advantage at the expense of the other party.”165  

PNM’s actions attempt to “game” the Commission’s Financing Order – to wield it for a purpose, a 

substantially delayed bond financing de-linked from the abandonment, not intended by the parties 

and the Commission. 

“Moral hazard occurs,” according to Investopdia, “when there is asymmetric information 

between two parties and a change in the behavior of one party occurs after an agreement between the 

two parties is reached. Asymmetric information refers to any situation where one party to a transaction 

 
164 See PNM Response to Joint Motion (Mar. 14, 2022). 
165 In Re: Investigation into the Establishment of Operations Support Systems Permanent Performance 

Measures for Incumbent Local Exchange Telecommunications Companies, 2001 WL 1104733 (Fla.P.S.C.).  See 
also Investopedia, Understanding the Difference Between Moral Hazard and Adverse Selection, (“Moral hazard 
occurs when there is asymmetric information between two parties and a change in the behavior of one party occurs 
after an agreement between the two parties is reached. Asymmetric information refers to any situation where one party 
to a transaction has greater material knowledge than the other party.). 
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has greater material knowledge than the other party.”166 While PNM’s original plan provided that the 

bond issuance would happen upon or shortly after the abandonment of San Juan Units 1 and 4, and 

while PNM grudgingly accepted in the initial phase of this case the Section 4(B)(11) immediate rate 

credit mechanism designed to avoid double recovery if the bond issuance was not aligned with the 

culmination of a rate case,167 internal communications among PNM executives demonstrate that the 

Company was quietly scheming to avoid performing the securitization that would trigger the 

immediate rate credit under Section 4(B)(11).  Ultimately, PNM secretly settled on a tail-wagging-the-

dog scenario whereby the timing of PNM’s rate case would be extended (for one to two years)168 to 

control and dictate the timing of the issuance of the energy transition bonds to a point in time well after 

the San Juan abandonment.169 PNM’s scheme, finally exposed in documents PNM produced in 

discovery in this proceeding in April 2022, is uncovered in the following passage from an August 31, 

2021 Power Point presentation to the PNMR Board of Directors: 

• Adjusts timing of PNM Rate cases 

• Next general rate case delayed on year due to merger. 

• Issuance of San Juan securitization bonds delayed to coincide with general 
rate case 

 
166 See https://www.investopedia.com/ask/answers/042415/what-difference-between-moral-hazard-and-adverse-

selection.asp. The quote above ends as follows: “Moral hazard frequently occurs in the lending and insurance industries, 
but it can also exist in employee-employer relationships. Any time two parties come into an agreement with each 
other, moral hazards can be present.” 

167 See Recommended Decision on Financing Order, at 84-86. 
168 CCAE Exh. SC-15, at 4 (PNM Exh. CCAE 14-6, p. 4 of 21). 
169 WRA aptly describes the tail-wagging-the-dog scenario thusly: 

There is no equivalence, however, between PNM’s positions during the hearings and 
now - which reverse cause and effect. While bond issuance may influence when a rate 
case is filed, a rate case has no bearing on when bonds are to be issued. As Abraham 
Lincoln described in response to an argument of Stephen Douglas during their first 
debate, PNM’s argument “is but a specious and fantastic arrangement of words, by 
which a man can prove a horse-chestnut to be a chestnut horse. 

WRA Br. at 6 (emphasis in original). 
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• Rate riders implemented to provide rate path through generation transition 
period and avoid back-to-back rate cases.170 

The evidence shows that after the PNMR board presentation PNM went to great lengths, 

including retaining a Colorado public relations firm to conduct a $7,500 customer survey, to develop 

a “securitization messaging” 171 narrative designed to persuade customers and stakeholders to believe 

that the abandonment savings PNM was plotting to withhold from customers was for altruistic 

rationalizations such as the COVID-19 pandemic and its causing the delay in installing the San Juan 

replacement resources,172 increased investments in the grid to deliver reliable clean energy, and 

 
170 NEE Exh. SC-2-2, NEE #2 – PNM Exh. NEE 21-11, p. 2 of 4 (emphasis added). Notably, PNM also 

inadvertently revealed its strategy in its Response to the Joint Motion, at 11, in explaining that if PNM delayed 
its rate case to not coincide abandonment and the ETC imposition, the rate credit would be triggered: 

PNM indicated that it planned to time its rate case to reflect abandonment of San Juan 
so that new rates would go into effect at the same time the energy transition charge 
was collected from customers, and thus would avoid the need to implement this 
ratemaking method. (emphasis added). 

171 See CCAE Exh. SC-15, PNM CCAE Exh. 14-6, pp. l-19. 
172 CCAE Exh. SC-15, PNM CCAE Exh. 14-6, p. 1. The disclosure of this internal corporate communi-

cations plan also uncovered another, distinct gaslighting public relations narrative PNM was propounding around 
the same time in blaming the Commission for the delay in installing the San Juan replacement resources. To the 
media and outside world, PNM was attributing the delay and the potential Summer 2022 reliability crisis and 
resource adequacy deficit, in significant part, to the Commission’s rejection of PNM’s preferred “renewables 
plus gas combustion turbine” scenarios in Case No. 19-00195-UT instead of the “all renewables” CCAE 1 
portfolio approved in that case and an unsatisfactory and overpriced demand response program component of 
the SJGS replacement resources that the Commission also had no choice but to unanimously reject in Case No. 
20-00218-UT, Final Order Adopting Recommended Decision (Mar. 24, 2021). See, e.g., 

PNM has a plan to keep the lights on, provide severance and job training for coal miners, continue to 
invest in a modern cybersafe grid, and keep electric rates affordable, PNM News Release (Feb. 17, 2022), 
avail. at https://www.pnm.com/documents/28767612/29865400/FINAL+-+Press+Release+PNM+Plan+-
2.17.22.pdf/fb407176-58ce-b51d-5abe-82ec0ac5c191?t=1645128636893 (“PNM made plans- not 
excuses. PNM recognized the ultimate authority the Commission has in selecting replacement resources. 
After the Commission rejected PNM’s recommendations for replacing San Juan coal-fired generating 
station’s resources, PNM worked with the developers of these projects to provide as good a plan as 
possible, even though this portfolio left PNM with a shortage of 120 megawatts (MW) out of the gate. 
The assumptions used to develop the Commission’s accepted replacement resources proved unworkable 
because it relies on electric regional market purchases and voluntary customer demand response 
programs which as PNM pointed out originally were not available.”) (bold text in original; italics added); 
and  

PNM asks to continue San Juan Generating Station operations through September, The NM Political 
Report (Feb. 17, 2022), avail. at https://nmpoliticalreport.com/2022/02/17/san-juan-generating-station-

(Cont’d on next page) 
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delaying a rate increase to benefit customers impacted by the pandemic and to prevent rate 

“whiplash”.173 It is not, however, as if PNM executives were not aware that their securitization 

 
unit-four-operations-may-continue-through-september/ (“During an interview with NM Political 
Report,  [Raymond] Sandoval [PNM’s Dir., Corp. Communications and Brand Management] said the 
utility isn’t trying to point fingers or engage in “Monday morning quarterbacking.” Instead, he said 
“PNM is looking at what happened to learn from it as the energy transition continues.” Nevertheless, 
“[Thomas] Fallgren [V.P. of Generation] said TEP [Tucson Elec. Power Co.], which had natural gas 
and utility-owned assets approved as part of its replacement portfolio, will not need to rely on the 
coal-fired power plant to meet demands this summer. If PNM’s original planned resource portfolio, 
which included utility-owned natural gas, had been approved by the PRC, Fallgren said there would 
not be a need to continue operations at the San Juan Generating Station after June 30. He explained that 
the proposed natural gas resources would have relied largely on U.S. manufacturing rather than 
importing infrastructure like solar panels from overseas.”) 

Talking internally amongst themselves, however, PNM executives were attributing the delay solely to the 
pandemic and the supply chain shortages it caused: “The pandemic [has] pushed all replacement resources back 
to probably most not being on line by end of 2022. So customers will not start incurring those costs for a delayed 
6 months. . . . Due to pandemic, worldwide supply shortages, and extension of the pandemic it appears San 
Juan will need to operate through the summer to provide critical system reliability.”  CCAE Exh. SC-15, PNM 
CCAE Exh. 14-6, p. 1. (emphasis added). This exhibit CCAE Exh. SC-15 starts with a Jan. 12, 2022 
memorandum to Messrs. Fallgren and Sandoval and Elisabeth Eden from Ronald Darnell and then includes, as 
an attachment, the draft securitization messaging strategy. 

173 CCAE Exh. SC-15, PNM CCAE Exh. 14-6, pp. 2, 5, 7, 9, 11, 17 of 21.  On page 7 of this exhibit, entitled 
BOND DELAYING MESSAGING, under “positives,” executives are guided, on or around January 12, 2022, to 
“illustrate how much we have spent since the last rates went into effect. A couple billion per Tim – we’ve spent 
XYZ and here’s NEE saying . . . taking 90M from customers. Compare company investments on behalf of 
customers to delayed costs and benefits of bonds.” The talking points also include: 

a. Reliable power requires a reliable electric grid, and our New Mexico workforce is committed to building 
and operating a grid that serves you. 

b.  By managing overall company costs as the coal plant retires, PNM can successfully mitigate increased 
investments in the grid. 

c.  Current rates don’t reflect capital spend and higher costs from the last 5 years and because the pandemic, 
we know that this is not the right time to as customers to adjust their rights. 

d.  Balancing service for affordable power. 

e.  Reduces impact in next case for customers 

f.  Be clear and direct – we are delaying a rate increase 

g.  Be careful that opponents will say all of these are in our control 

h.  Stay away from the ETA 

i.  Pre-funding workers and economic development. Delaying the issuance of the bonds will not delay 
economic aid to Four Corners area. 25% of these funds have been provided; the remaining will be made 
available upon SJGS closure. We also will not delay support to SJGS employees and Westmoreland 
employees. 

j.  Don’t say “we are doing this for you” 

(Cont’d on next page) 
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messaging narrative was fraught with potential peril. Quite the contrary, in fact, as the evidence 

shows PNM executives recognized the risk their strategy portended, noting under “Potential 

Outcomes: Credibility – 

* * * 
Risk 

• This runs the risk of looking like a corporate shell game, eroding our credibility for 
future proposals and planning. This could make next year’s rate case a taller hurdle. 

• Impression of the company could have long-term implications for their reputation, 
brand and trustworthiness here – not only for customers but also regulation. 

• PNM is trying to avoid paying the bonds and savings to customers, this may be 
viewed as a corporation . . . breaking promises that we made.174 

PNM’s new plan and the lengths PNM went to in obscuring its intention to stealthily retain 

the San Juan savings it previously promised ratepayers would enjoy175 in persuading the Commission 

to approve the Company’s original plan highlights the need to establish the ratemaking treatment for 

the isolated act of abandonment.  Furthermore, there is nothing to legally bind PNM to the new plan, 

such that PNM could, under its logic, continue to change its plans and extend the dates for the bond 

 
k.  Dollars to dollars comparisons do not get into line items 

l. We are working hard to manage our cost to serve you. We are continually investing while keeping your 
charges consistent. Customers rates haven’t been increased since 2019. (emphasis added). 

In this proceeding, PNM has refined some of the talking or selling points above into the following 
“investment” estimates: $1.2 billion ($0.8 million PNM retail jurisdiction) in “capital spend” from 2019 though 
2021 that is not yet in customer rates, and PNM’s 2022-23 transmission and distribution (T&D) capital 
investment program (an approximate additional $1.0 billion of which $0.9 billion will be allocated to the PNM 
retail jurisdiction and also is not yet in rates) that PNM sells as building “grid resiliency for customers” and 
“enhancing customer satisfaction and delivering clean energy.”  Monroy (4/20/22) (Corrected) at 15-16. 

174 CCAE Exh. SC-15, PNM CCAE Exh. 14-6, p. 16 of 21 (emphasis added). 
175 PNM executives also understood in January 2022 the “risk” it was plotting to mitigate “that PNM 

customers believe PNM is holding the ~$90 80M savings intentionally.” CCAE Exh. SC-15, PNM CCAE Exh. 
14-6, p. 16 of 21 (emphasis added). As shown below, the savings PNM would withhold total substantially more 
than the Company estimated at the time, actually equaling $98.3 million (based on the annual revenue 
requirement of San Juan Units 1 and 4 from the 16-00276-UT test period and $134 million in total (up to an 
additional $36 million between the date of abandonment and the effective date of new rates in January 2024, 
based on the assumption that PNM files its next rate case in December 2022. See infra Section IV.C.3. 
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issuance without further Commission review and approval and continue indefinitely to recover from 

ratepayers the costs of abandoned units that are no longer providing service.  There is no indication 

that the Legislature intended to eliminate the Commission’s authority to address this situation. The 

Commission therefore should eliminate the risk of moral hazard to ratepayers the record clearly 

reflects PNM created in this matter by ordering the relief set forth below. 

3. The reasonableness of PNM’s rates after the abandonment 
of San Juan Units 1 and 4 

a. PNM’s continued recovery of the costs of the abandoned units through 
at least January 2024 and double recovery of capital costs 

Apart from PNM, all the parties who filed post-hearing briefs – namely CCAE et. al, WRA, 

the Attorney General and the County, and Staff – ask the Commission to prevent PNM’s continued 

recovery of the costs of San Juan Units 1 and 4 after the units are abandoned and are no longer 

providing service to PNM’s customers.  As already explained but repeated here for continuity, 

under PNM’s original proposal, PNM stated that it intended to issue energy transition bonds shortly 

after the abandonments and to start assessing ETCs after the issuance of the bonds.  The 

Commission required PNM to remove the San Juan costs from rates through the issuance of a rate 

credit at the time PNM starts assessing the ETCs. 

Under PNM’s new plan, PNM intends to delay the issuance of the bonds and the assessment 

of the ETCs at least until January 2024 after the conclusion of a rate case PNM states it intends to 

file in December 2022.  PNM would continue to recover the San Juan costs until the effective date 

of the new rates. 

Significantly, too, there is no currently binding requirement that PNM file the rate case in 

December 2022, such that PNM could potentially delay that filing and the removal of the San Juan 

costs from rates for an even longer period.  Staff witness John Reynolds recounts PNM’s historical 

record of delaying the filing of rate cases that PNM had previously announced. The Recommended 
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Decision on Financing Order noted that PNM at that time was planning to file two general rate 

cases, one in June 2020 and a subsequent one in the summer of 2021. The second rate case was to 

be timed by PNM so that the resulting rates would not include costs related to SJGS Units 1 and 4 

and would coincide with the implementation of an energy transition charge or ETC. 

However, in early May 2020, one month after the Financing Order, PNM advised investors 

that it was deferring its June 2020 planned general rate case due to the COVID-19 pandemic and 

would instead file for full rate decoupling later in May.  Five months later, in October 2020, PNM 

Resources announced its proposed merger with a subsidiary of Avangrid and investors were shortly 

thereafter advised that its next general rate case would be filed following approval of the proposed 

merger transaction.  In July 2021, to “narrow the issues” in pursuit of Commission approval of the 

proposed merger, it was agreed that PNM would not file a new general rate case before June 1, 

2022 to allow for a transition period under the merger terms and recovery from COVID-19 impacts 

on consumers. Finally, in November 2021, PNM and the other Joint Applicants stated that PNM 

would not file a general rate case prior to December 31, 2022, as proposed in the Certification of 

Stipulation, which reflects an additional 6-month “stay-out” from what was previously agreed by 

the Joint Applicants.  Mr. Reynolds states that his current understanding from informal 

conversations with PNM is that PNM is planning to file its next general rate case in the latter part 

of December 2022.176 

With PNM’s announced intention to pursue its proposed merger with Avangrid, Inc. again 

in the upcoming months, PNM might delay the currently planned December 2022 rate case again. 

The rate impact of PNM’s delays is significant.  PNM provided an exhibit that calculates 

the annual revenue requirement of San Juan Units 1 and 4 to be $98.3 million.  This includes $21.1 

 
176 Reynolds (5/11/22) at 11-12. 
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million for Unit 1, which will be abandoned on July 1, $27.2 million for Unit 4, which will be 

abandoned on September 30, and $50 million for the San Juan common plant, which will also be 

abandoned on September 30. 

Revenue Requirements from 16-00276-UT Test Period177 

 Unit 1 Unit 4 Common Total 
Net Plant in Service $118,487 $142,516 $55,874 $316,877 
ADIT (39,095) (53,281) (20,779) (113,155) 
Other Rate Base -- -- 56,150 56,150 
Total Rate Base $79,392 $89,235 $91,245 $259,872 
     
Return on Rate Base 5,713 6,422 6,567 18,702 
O&M 7,389 11,330 29,693 48,413 
Coal Mine Reclamation -- -- 7,015 7,015 
Depreciation Expense 5,610 6,687 2,475 14,773 
Plant Decommissioning Expense -- -- 292 292 
Property Tax 985 1,184 464 2,633 
Payroll Tax -- -- 1,756 1,756 
Income Taxes 1,293 1,455 1,484 4,232 
Revenue Tax @ 0.508573% 102 132 251 484 
Total PNM Non-Fuel Retail 
Revenue Requirement 

$21,093 $27,210 $49,997 $98,300 

If the new rates expected to result from a December 2022 rate case become effective in 

January 2024, PNM will have recovered $134 million of the costs of the abandoned San Juan 

units.178  The dollar amount grows larger if the rate case and effective date of new rates is further 

delayed. 

 
177 Monroy (4/20/22) (Corrected), Exh. HEM-2 (corrected). 
178 See Crane (5/11/2022) at 10 (“Assuming that PNM continues to collect these costs in base rates after 

abandonment, ratepayers will pay PNM approximately $134 million related to San Juan between the date of 
abandonment and the effective date of new rates.”); see also Monroy (5/18/2022) at 27 (“The reduction of $98 
million will result in PNM’s anticipated rate increases growing from a range of $23 million to $36 million to a 
range of $121 million to $134 million.  Said differently, PNM’s revenues would be expected to be deficient by 
this range of amounts.”) (emphasis added). 
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The Joint Movants (WRA, CCAE, and Prosperity Works) contend that PNM’s delayed 

bond issuance seeks to acquire for PNM shareholders the savings that the ETA intended for PNM 

customers. 

In the present instance, PNM is wielding its power to keep present savings 
from ratepayers to pay for PNM’s future rate increase. PNM argues this will 
protect ratepayers. In actuality, it only keeps money from ratepayers now to 
potentially protect them in the future from PNM’s planned rate increase, 
while allowing the Corporation to immediately enrich itself at the expense 
of the poor. PNM could then distribute this unjustly withheld bill credit to 
its shareholders as dividends. This is an injustice because low-income 
populations would benefit now from savings on their energy bills from 
PNM.179 

WRA witness Dr. Larry Blank testified that the delayed bond issuance without a rate credit 

would provide PNM a double recovery and over-recovery on its San Juan investment.  PNM would 

recover twice by recovering a full return of and on its San Juan investment (plus operating expenses 

that no longer exist) for 15 to 18 months after abandonment, and then recover that investment 

again through the bond issuance because the costs to be securitized are the undepreciated San Juan 

investment on the date of abandonment.180 

Second, Dr. Blank observed that PNM would over-recover its expenses because, upon 

abandonment, without the removal of the units’ costs from rates, the $98 million will become part 

of PNM’s return on investment, because there are no associated expenses once a generation station 

stops operating and is no longer in service. At an undepreciated book value of $283 million, the 

$98 million represents over a 34% before-tax annual rate of return.  Mr. Blank stated that the return 

is “incredibly attractive” for investors and well beyond what PNM investors would realize by 

reinvesting this money within PNM – at a great expense to customers.  The return creates a strong 

 
179 Porter (5/11/20) at 3; see also Long (5/11/22) at 4-5. 
180 Blank (5/11/22) at 8-9 (emphasis added by Blank). 
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incentive for PNM to pursue the strategy of not issuing the bonds to avoid the issuance of a rate 

credit.181 

Dr. Blank stated, further, that PNM’s revised plan redirects to shareholders the rate 

reduction benefits of the ETA that were intended for PNM customers.  He estimated that the 

withheld savings to residential customers alone would be 0.0158810/kWh,182 or $9.53 per month 

for a typical customer consuming 600 kWh.  Dr. Blank noted that the harm also includes the 

potential compromise of PNM’s ability to secure a low-cost bond issuance, given the risk that 

interest rates may rise over the next couple years – having a long-term negative impact on PNM 

customers for the next 20-25 years.183 

All other witnesses, other than the witnesses for PNM, also objected to PNM’s continued 

recovery of San Juan costs after the units’ abandonment.  Some witnesses described the PNM over-

recoveries in more precise terms.  NM AREA witness James Dauphinais, for example, testified 

that PNM’s recurring costs – accretion of expenses for mine reclamation and plant decommis-

sioning, non-fuel O&M expenses, property taxes and any other tax implications at the time of 

abandonment of SJGS – will be reduced starting on the date the San Juan units are abandoned.  

But PNM will continue to recover those costs through PNM’s current base rates until new base 

rates that remove the costs become effective.184 

In addition, Mr. Dauphinais was concerned that, if a rate credit is not instituted, PNM would 

continue to recover a depreciation expense and a return on investment from its ratepayers through 

PNM’s current base rates.  None of those recoveries will be applied to reduce the estimated $278.9 

 
181 Blank (5/11/22) at 7. 
182 Recommended Decision on Financing Order, at 81. 
183 Blank (5/11/22) at 7-8. 
184 Dauphinais (5/11/22) at 7. 
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million of remaining net book value of the San Juan units as of the date of abandonment.185  As a 

result, PNM would recover the depreciation expense twice – first through its current base rates and 

then later a second time when ETCs begin to be collected after the delayed issuance of the energy 

transition bonds.186 

The Attorney General’s testimony is similar. Andrea Crane testified, based on Mr. 

Monroy’s PNM Exhibit HEM-2, that PNM’s current base rates include $98.3 million related to 

San Juan Units 1 and 4. This includes $22.934 million for return and associated income taxes on 

the San Juan facility, $14.773 million of depreciation expense, $7.307 million of coal mine 

reclamation and decommissioning costs, $48.413 million of operating and maintenance costs, and 

$4.873 million of other taxes. Assuming that PNM continues to collect these costs in base rates 

after abandonment, ratepayers will pay PNM approximately $134 million related to San Juan 

between the date of abandonment and the effective date of new rates.187 

Ms. Crane also pointed out that ratepayers will pay debt service on the full amount of the 

securitized debt, which is based on the net book value at the time of abandonment and therefore 

does not reflect any credit for depreciation expense paid by ratepayers after the date of abandon-

ment.  She said the Commission should ensure that ratepayers do not pay twice for capital costs 

associated with San Juan - once through continued depreciation charges and again through the debt 

service on securitized bonds.188 

 
185 Mr. Monroy provided the newly-revised amounts in his direct testimony in this second phase of the case.  

Monroy (4/20/22) (Corrected) at 21-22. 
186 Dauphinais (5/11/22) at 7-8. 
187 Crane (5/11/22) at 10. 
188 Crane (5/11/22) at 10, 19-20. 
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Ms. Crane noted, in particular, that PNM will continue to recover $14.773 million in annual 

depreciation expense (which will reduce the book value of the units) but PNM will recover the full 

value of the $283 million undepreciated investment in the units as of the dates of their 

abandonment.189 

The Joint Movants ask the Commission to order immediate rate credits on the dates each 

of the units is abandoned.  The Joint Movants’ legal theory is that PNM stated in the initial phase 

of the case that abandonment and the issuance of the bonds would take place at about the same 

time, that the parties and the Commission referred to the events interchangeably, and that the 

reason for the immediate rate credit at the start of the ETCs applies equally to the dates of 

abandonment.190 

New Energy Economy witness Stephen M. Fetter testified that “[r]equiring PNM to issue 

a rate credit will protect ratepayers from PNM’s overcollection, is an efficient way of doing so, and 

is consistent with the Commission’s ratemaking authority to ensure fair, just and reasonable rates.”191  

Mr. Fetter concluded that “[b]ased upon the Financing Order and other orders of the Commission, 

along with the ETA coupled with statements from PNM, the NMPRC is justified in ordering PNM 

to issue an interim rate credit to include the full value of the revenue requirement of the abandoned 

facilities at the time of abandonment.”192 

 
189 Crane (5/11/22) at 11. 
190 WRA Br. at 6-7; CCAE et al. Br. at 7-8, 11, 13, 14, 19, 24-25, 26, 32. See Fetter (5/11/22) at 20 (“PNM 

agreed that it would institute an immediate interim rate credit around the July 2022 bond issuance.  The entire 
concept of utility securitization is to get stranded plant assets off the books accompanied in one fell swoop with 
immediate cash compensation.  That is the evil of undue delay in bond issuance, placing it away in time from 
abandonment of the no longer used-and-useful SJGS.”). 

191 Fetter (5/11/22) at 5. 
192 Fetter (5/11/22) at 24. 
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Similarly, to eliminate the double recovery of San Juan costs, Staff witness John Reynolds 

recommended the following remedy in the form of a rate credit, which in his view requires 

amending the Financing Order:193 

As provided in the ETA, the Commission can order a swift rate adjustment 
‘to account for the reduction in [PNM’s] cost of service associated with the 
amount of undepreciated investments being recovered by the energy 
transition charge at the time that charge becomes effective.’ Such a rate 
adjustment should remain effective until PNM’s base rates are adjusted as the 
result of a rate case where the abandonment of San Juan fully precedes the 
test period. Since the rate adjustment needs to coincide with the ETC in 
compliance with the ETA, the Commission must also order the preemptive 
issuance of an energy transition bond upon abandonment of SJGS Units 1 and 
4. If San Juan is abandoned in phases, each phase should be immediately 
followed with the issuance of an energy transition bond. That is my 
recommendation to the Commission to address the looming extended period 
of double recovery if ratepayers are forced to wait until the outcome of a rate 
case filed at the time PNM chooses, when base rates are adjusted to exclude 
the impact of a facility abandoned months or years earlier.194 

The Attorney General stated that immediate credits at the times of the units’ abandonment 

would be reasonable, but Ms. Crane believed that other remedies could also be reasonable.  Crane 

opined the Commission could require PNM to record a regulatory liability, that would then be 

addressed in the Company’s next base rate case.  She noted that PNM could also reduce its bond 

issuance by the San Juan revenue requirement  recovered in base rates during this period.195 

PNM claims there will be no double recovery or recovery of costs not incurred.  Mr. 

Monroy asserted that the issue of double recovery was addressed in the Financing Order. Monroy 

posited the double recovery referred to in the Financing Order is PNM’s potential recovery of the 

energy transition charges while at the same time San Juan costs remain in PNM’s rates.  Thus, in 

PNM’s view, the issue of potential double recovery was resolved in the Financing Order by 

 
193 Reynolds (5/11/22) at 9. 
194 Reynolds (5/11/22) at 16-17 (citing NMSA 1978, § 62-18-4(B)(11)). 
195 Crane (5/11/22) at 16, 19-20. 
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providing for an immediate rate credit for San Juan costs when the energy transition charges 

become effective.196 

Mr. Monroy alleged that the revenue requirement of investments and costs that are not yet 

reflected in rates exceed any San Juan costs reflected in PNM’s current rates.  Monroy stressed 

that the rates customers are paying today are based on a 2016 cost of service study for a 2018 test 

year that included the operating costs and return on and of San Juan Units 1 and 4.  Once rates are 

set, those rates are not specifically reconciled to any specific cost that was included in the cost of 

service study.197 

Mr. Monroy claimed that PNM’s customers have actually benefitted from the delay of 

PNM’s rate cases. Monroy noted that PNM’s current rates have been in effect as of January 1, 

2019, when the last phase of the rates authorized in Case No. 16-00276-UT became fully 

implemented. Monroy estimated that PNM’s preliminary analysis of the requested rate increase if 

PNM had filed a general rate case in June 2021 with rates effective July 2022 have been in the 

range of $23 million to $36 million base rate increase.198  He said that the estimated rate increase 

includes the cost reductions reflecting the removal of San Juan from the cost of service studies, 

addition of replacement resources for San Juan, changes to PNM’s rate base for transmission and 

distribution and other generation plant-in service, changes to rate base and changes to operating 

expenses included in the utility’s future test year cost of service study.199 

Mr. Monroy emphasized, in addition, that PNM continues to invest in its system to serve 

customers.  From 2019 through 2021, Monroy explained that PNM’s capital spending, which 

 
196 Monroy (4/20/22) (Corrected) at 19-20. 
197 Monroy (4/20/22) (Corrected) at 20. 
198 Monroy (4/20/22), (Corrected) at 13-14. 
199 Monroy (4/20/22) (Corrected) at 14. 
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includes business technology services and general services has totaled $1.2 billion of which $0.8 

billion is estimated to be allocated to PNM retail jurisdiction. PNM estimates that from 2022 

through 2023, its capital spending will include an additional $1.0 billion, of which $0.9 billion is 

estimated to be allocated to PNM’s retail jurisdiction.200 

Mr. Monroy further claimed there is no risk of over earning during the transition period 

between abandonment of San Juan and PNM’s next general rate case since the Commission has 

established an earnings test on PNM (discussed below)201 that would require PNM to credit back 

to customers any excess earnings 50 basis points above its allowed return on equity.202 

Moreover, Mr. Monroy testified that, by timing the issuance of the bonds with PNM’s next 

rate case, customer rates will remain more stable and the rate increase will be mitigated by the 

removal of San Juan costs from PNM’s cost of service.  This, in Monroy’s opinion, will avoid large 

swings on customer bills over the course of just a couple of years.203 

Finally, Mr. Monroy expressed concern that the imposition of a rate credit based on the 

removal of San Juan costs from PNM’s rates would be punitive and impose a severe financial 

hardship on PNM.  PNM’s revenues would be decreased by $98.3 million on an annual basis.  As 

a result, Monroy alleged, PNM would not reasonably be able to earn its return set by the 

Commission and would suffer from reduced cash inflows and diminished earnings.204  Monroy 

noted that similar outcome would result if PNM were required to record a regulatory liability for 

 
200 Monroy (4/20/22) (Corrected) at 22. 
201 See infra n. 224 and accompanying text. 
202 Monroy (4/20/22) (Corrected) at 33. 
203 Monroy (4/20/22) (Corrected) at 24. 
204 Monroy (4/20/22) (Corrected) at 29-30. 
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the San Juan costs as PNM would not reasonably be able to earn its allowed rate of return and 

would be subject to diminished earnings.205 

In his rebuttal testimony, Mr. Monroy provided an estimated quantification of the impacts 

from a proposed rate credit.  The reduction of $98 million, coupled with PNM’s existing estimated 

rate deficiency of between $23 million to $36 million means that PNM’s rate deficiency will grow 

to a range of $121 million to $134 million.  PNM’s total non-fuel revenue requirements used to set 

current rates are approximately $703 million, so Monroy figured a rate credit as proposed would 

reflect a 14% reduction in PNM’s existing non-fuel revenues, with no demonstrable reduction in 

the Company’s overall continuing costs to provide service to customers.206  “This significant 

reduction in revenues,” Monroy concluded, “would preclude PNM from the opportunity to earn 

its authorized return by approximately 500 basis points. In addition, PNM’s ratio of Funds from 

Operation to debt, which is a key credit metric used by rating agencies, would be reduced by over 

500 basis points in 2023 based on this recommendation.”207 

Reacting to Mr. Monroy’s claims that PNM customers have benefitted from the delay in 

rate cases and that customers are protected by the earnings test, the intervenors first assert that 

whether ratepayers have benefited from a delay in the filing of a rate case is irrelevant.  Ms. Crane, 

for instance, observed that the Financing Order was not intended to compensate PNM for any 

costs other than those associated with abandonment of San Juan.  Crane noted that whether the 

delay in filing the rate case has saved ratepayers between $23 to $36 million or $100 million, 

that still does not change the fact that securitization is tied directly to the 
recovery of costs related to San Juan.  Nothing more and nothing less. Once 
the NMPRC proved PNM’s request for securitization, the San Juan facility 

 
205 Monroy (4/20/22) (Corrected) at 30. 
206 Monroy (5/18/22) at 27. 
207 Id. 
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effectively went into a box.  What happens with other components of the 
Company’s revenue requirement is irrelevant.  For example, assume there 
was no pandemic, and that PNM experienced rapid growth and high 
earnings.  Should PNM have utilized these excess earnings to reduce the net 
book value of San Juan and reduce the amount of the bond issuance?   No, 
and no one would expect them to because securitization, by definition, 
isolates a single utility asset for special ratemaking treatment.  Mr. Monroy 
uses arguments against single-issue ratemaking to support his claim, but 
those arguments became moot once the Company filed an application for 
securitization - which by definition is [sic] addresses a single issue.208 

Ms. Crane asserted the earnings test is “totally irrelevant to this discussion” as well.  “Even 

setting aside the 50-basis point cushion in the earnings test, and even setting aside the fact that 

reported earnings may not reflect all the adjustments that would be made in a base rate case,” 

Crane continued, “whether PNM underearns or overearns has nothing to do with the securitization 

issues before the Commission.  Securitization is a binding contract for guaranteed recovery of one 

asset at a point in time.  It is not impacted by other aspects of the utility, and whether that utility is 

underearning or overearning.”209   

Like Ms. Crane, Dr. Blank believed that whether customers have benefitted by PNM not 

filing a general rate case is an issue that is not pertinent to this proceeding.  Dr. Blank opined that 

Mr. Monroy’s claimed revenue deficiency would have to be vetted in a general rate case, which 

PNM is free to file at any time.210  So, the only way to know whether PNM customers have 

benefitted from a delay in filing a general rate case, Blank observed, is to also know what the 

outcome of that hypothetical earlier case would have been.  “We do not know that and,” in Blank’s 

experience, “unlitigated utility representations about the need for additional revenues to cover 

 
208 Crane (5/11/22) at 15-16. 
209 Crane (5/11/22) at 17. 
210 Blank (5/11/22) at 27. 
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costs are often wrong and inflated.”211 Referencing the annual filings in PNM’s earnings tests 

docket, Case No. 12-00007-UT, Blank noted the filings, “while informative but not determinative, 

show PNM earning a return on equity in 2021 exceeding nine percent.”212  That suggested to Dr. 

Blank that PNM’s representations of underearning should not be accepted absent the careful 

review of a general rate case.213 

On the vetting of PNM’s cost claims, Mr. Reynolds testified that any investments and costs 

that are not currently reflected in PNM’s current rates must be reviewed by the Staff and other 

parties and reviewed and approved by the Commission in a future rate case. It is improper, 

Reynolds asserted, for PNM to presuppose the Commission will approve all investment and costs 

that the Company requests before a rate case has been filed and the Commission has had the 

opportunity to review whether the costs are just, reasonable, and prudently incurred.214 Mr. 

Reynolds later in his testimony added that 

Mr. Monroy’s assertion and bold estimate of a rate increase PNM would 
have been granted is speculative at best. Notwithstanding the assumption 
that PNM’s rate case filing decisions are expected to be rational, the attempt 
to second guess itself and calculate PNM’s ‘lost’ revenue betrays a 
presumptuousness about the process as none of these alleged investments 
and expenses have been scrutinized and reviewed by knowledgeable 
intervening parties, let alone approved by the Commission.215 

Regarding the reliability of PNM’s estimated cost and base rate revenue increases, both 

PNM witnesses Monroy and Stella Chan conceded that PNM had not submitted any Rule 530 rate 

 
211 Blank (5/11/22) at 23. 
212 Id. 
213 Id. 
214 Reynolds (5/11/22) at 10. 
215 Reynolds (5/11/22) at 13; see id. at 18 (“It would be reasonable to assume that after PNM’s investments 

and expenses were reviewed by parties, the Utility Division Staff and the Commission, at least some portion of 
those costs would be disallowed.”).  
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schedules in support of PNM’s claims. Asked whether the 530 schedules would be required for the 

Commission to determine whether Mr. Monroy’s $36 million revenue requirement was reasonable, 

Ms. Chan responded, “[i]in a rate case setting, yes.” 216  Thus, confronted at hearing that there was 

nothing to substantiate his $23 to $36 million savings estimate, Mr. Monroy was forced to concede 

that there was not enough data to determine whether his numbers were correct.217 

Asked by counsel for WRA about the potentially inflated $23 to $36 million revenue 

deficiency estimate, Mr. Monroy also conceded that the revenue deficiencies PNM has claimed in 

its base rate cases have never been approved by the Commission: 

Q. On page 13 [of Monroy’s direct testimony], you indicate that the 
company, by your numbers, would have . . . a revenue deficiency, going 
forward, between $23 and $36 million. Do you recall that testimony? 

A. Yes, sir. 

Q. Okay. And that is based on your existing 9.575 ROE? 

 
216 Tr. (5/26/22) at 653 (Chan). 
217 The pertinent colloquy referenced above between counsel for NM AREA and Mr. Monroy went as 

follows: 

Q. Did PNM file any of the schedules required by Rule 530 to substantiate the 
numbers you have in your direct testimony? 

A. No. PNM was responding to a show cause motion. It was not filing a general 
rate case. 

Q. So there’s nothing to substantiate that – these dollars between $23 million 
and $36 million? 

A. We did provide capital spending that we’ve actually incurred from 2019 
through 2021. We provided projected capital spending for 2022 and 2023 as 
information. We provided our projected rate increases as responding to the show cause 
motion. But you’re correct. We did not request the Commission to change rates in this 
application. 

Q. There’s not enough data in this application to be able to see if those 
numbers are correct? 

A. That is correct, and that is also why the relief requested in the show cause 
motion we believe is not appropriate as there’s not enough data to determine the rates 
that would be charged then would be just and reasonable. 

Tr. (5/23/22) at 203-04 (Monroy) (emphasis added). 
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A.  Yes, sir, it is. 

Q. Okay. Are you aware of PNM ever having sought a rate increase 
that was not contested? 

A. Not to my knowledge. 

Q. Okay. Are you aware of PNM ever obtaining a Commission order 
in a rate case that accepted the company’s claimed revenue deficiency? 

A. I’m sorry. Can you ask that question again? I’m not sure what – 

Q. Has PNM ever gotten what it asked for in a rate case? 

A. Not to my knowledge.218 

Finally, regarding PNM’s complaint that the Company will suffer punitively imposed harm 

if a rate credit remedy is implemented in this matter, the intervenors assert the harm, if any, would 

be self-inflicted due to PNM’s decision to not file a rate case until December 2022.219  Asked 

whether a rate credit removing the San Juan costs from customer bills would be unduly punitive 

to PNM, Dr. Blank replied “No. PNM’s recourse is to recover its approximately $283 million in 

undepreciated investment by issuing the bonds. PNM accepted that treatment when it supported 

passage of the ETA and defended the Commission’s Financing Order on appeal.”220 In any event, 

Dr. Blank considered PNM’s earnings position irrelevant for purposes of this proceeding:  “If PNM 

believes it is under-earning, it can file a rate case.  It can even seek emergency relief if its financial 

position is truly dire.  It cannot, however, act outside the scope of a Commission order and law 

that requires bonds to be issued concurrently with San Juan abandonment.”221 

 
218 Tr. (5/23/22) at 60-61 (Monroy). 
219 CCAE et al. Resp. at 3. 
220 Blank (5/11/22) at 28-29 (Dr. Blank notes that in its briefing to the New Mexico Supreme Court, PNM 

told the Court: “The bonds will be issued in 2022.” (citing PNM’s Answer Brief, No. S-1-SC-38247, Citizens 
for Fair Rates and the Environment and New Energy Economy, Inc. v. NMPRC (entered on October 5, 2020 in 
NMPRC Case No. 19-00018-UT case record), p. 9.)). 

221 Blank (5/11/22) at 24. 
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The Hearing Examiners note that in the initial phase of this case, the Commission 

determined that ratepayers should not be required to pay for both the ETCs and the costs of Units 

1 and 4 when the units were no longer providing service to them. The Commission ordered an 

immediate rate credit at the time the ETCs started being charged to avoid PNM’s double recovery 

of the abandoned units’ costs.  The Commission rejected PNM’s proposed approach to use a 

regulatory liability to record the extra costs ratepayers would continue to pay for the abandoned 

units and to credit those costs to ratepayers in a future rate case.222 

The rate credit ordered in the initial phase of this case to coincide with the issuance of the 

energy transition bonds and the assessment of the ETCs would have protected ratepayers from this 

set of double payments, because, at the time, PNM stated that it would file a rate case in June 2021 

with an effective date for the new rates that would coincide with the units’ abandonment.  The new 

rates would have reflected the removal of the abandoned units’ capital costs. But, because PNM 

has not filed such a rate case, the costs of the abandoned units will not have been removed from 

PNM’s rates and PNM’s customers would pay for the investment twice – first through base rates 

and then again through securitized bonds.223  The same concern about double recoveries that 

formed the basis for the immediate rate credits under PNM’s original plan therefore also applies 

 
222 See Recommended Decision on Financing Order, at 80-86. 
223 Crane (5/11/22) at 9. See id. at 19-20 (recommending, among other things, that the Commission “should 

ensure that ratepayers do not pay twice for capital costs associated with San Juan – once through continued 
depreciation charges and again through the debt service on securitized bonds.”); Blank (5/11/22) at 8-9 (“contrary 
to PNM’s stated position, the delayed bond issuance without a rate credit would provide the company a double 
recovery and over-recovery on its San Juan investment.  That is because PNM would recover a full return of and 
on its San Juan investment (plus operating expenses that no longer exist) for 15 to 18 months after abandonment, 
and then recover that investment again through the bond issuance because the costs to be securitized are the 
undepreciated San Juan investment on the date of abandonment.  In other words, PNM would earn a full return 
and depreciation expense on its stranded investment plus the amount associated with non-fuel O&M for those 
units until the bonds are issued, and then recover the stranded investment costs again through the bonds 
themselves.”) (emphasis in original). 
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to PNM’s revised plan and justifies an immediate rate credit when the plants are abandoned, 

independent of the dates on which PNM issues energy transition bonds and starts charging ETCs. 

Moreover, it appears that unless the costs of Units 1 and 4 are removed from rates at the 

time of their abandonments (when PNM will no longer incur those costs), PNM may be 

overearning compared to the return on equity authorized in PNM’s last rate case.  PNM’s annual 

earnings filing for calendar year 2021 pursuant to the Final Order in Case No. 12-00007-UT224 

indicates that PNM achieved a net earnings of $129.8 million in calendar year 2021, which resulted 

in a 9.149% return on equity, slightly less than the 9.575% return on equity authorized in Case No. 

16-00276-UT. 

PNM 2018-2021 Earned Returns225 

Year 2018 2019 2020 2021 

ROE 9.183% 9.622% 9.428% 9.149% 

With the reduction on July 1, 2022 of the $21.1 million in the annual costs of Unit 1 that 

are currently in rates, PNM’s net earnings could potentially increase by the same amount, 

increasing its return on equity by approximately 100 basis points (or 1%).226  With the further 

reduction on September 30, 2022 of the additional $77.2 million in additional annual costs of Unit 

4 and San Juan common plant that are currently in rates (for the cumulative cost reduction of $98.3 

 
224 The Commission’s Final Order in Case No. 12-00007-UT adopted an earnings test by which PNM is 

required to refund to customers any annual earnings that exceed by 50 basis points the return on equity authorized 
in PNM’s most recent rate case.  To implement the test, PNM is required to file an annual pro forma cost of 
service consistent with the requirements in 17.3.510.12 NMAC by April 1 of each year. Final Order, Case No. 
12-00007-UT, August 14, 2012, approving Recommended Decision, June 19, 2012, as corrected by Errata Notice 
(June 21, 2012). 

225 Monroy (4/20/22) (Corrected) at 18, PNM Table HEM-4. 
226 This is based upon Mr. Monroy’s testimony that the impact of a $20 million rate credit would be 

approximately 100 basis points and the impact of a $98 million rate credit would be approximately 500 basis 
points. Tr. (5/23/22) at 59 (Monroy). 
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million), PNM’s net income could potentially increase by the same amount, increasing its return 

on equity by approximately an additional 400 basis points for a total cumulative cost reduction of 

500 basis point (or 5%) or a potential 5% increase to PNM’s return of equity.227 

In contrast, there was an almost simultaneous removal of the costs of San Juan Units 2 and 

3 from rates when they were closed.  The Modified Stipulation approved by the Commission in 

Case No. 13-00390-UT allowed PNM to recover 50% of its $257.0 million undepreciated 

investment in San Juan Units 2 and 3 as shown on its books as of December 31, 2017.  Unit 2 was 

shut down on December 20, 2017, while Unit 3 was taken offline the day before, on December 

19.228  Prior to the units’ abandonment, PNM filed a general rate case, Case No. 16-00276-UT, on 

December 7, 2016, with timing designed to produce a final decision and new rates that would 

reflect at the time of the units’ abandonment the removal of 50% of the units’ undepreciated costs 

and 100% of their O&M, depreciation and other costs at the time of the closures.  The new rates 

approved in Case No. 16-00276-UT became effective and were phased in on February 1, 2018 and 

January 1, 2019.229 

 
227 Monroy (4/20/22) (Corrected), Exh. HEM-2 (Corrected).  Mr. Monroy testified, however, that the current 

revenue requirements are $58.7 million, including $5.9 million in costs for Unit 1, $15.2 million in costs for Unit 
4, and $37.6 million in costs for common plant.  Id. Exh. HEM-4. 

228 See PNM News Release, PNM Completes Shut Down of Units 2 and 3 at the San Juan Generating Station, 
available at https://www.pnm.com/112017-sjgs-units2and3. 

229 Monroy (4/20/22) (Corrected) at 42-43.  See Modified Stipulation, at ¶ 23, included in Certification of 
Stipulation, Case No. 13-00390-UT (Nov. 16, 2015), approved in Final Order (Dec. 16, 2015): 

23. PNM shall be allowed to recover 50% of its undepreciated investment in SJGS Units 2 and 3 as shown 
on its books as of December 31, 2017. Until that time, PNM shall continue to depreciate SJGS Units 2 and 3 
according to its approved depreciation schedules. Based on current projections, PNM estimates its undepreciated 
investment in SJGS Units 2 and 3 will be approximately $257.0 million at December 31, 2017. Based on this 
estimate, PNM will be allowed to recover 50% of the undepreciated investment estimated at $128.5 million. 
PNM shall place the amount of undepreciated investment allowed to be recovered in a regulatory asset which 
shall be amortized over a twenty year period with a carrying charge equal to PNM’s pretax weighted average 
cost of capital (‘WACC’) (as it may be modified from time to time by Commission orders in rate cases) on the 
unamortized amount. 
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Finally, assuming without finding that PNM would be harmed if a rate credit remedy is 

ordered in this case, the Hearing Examiners note, as Dr. Blank pointed out, that the ETA provides 

PNM the right to recover its remaining $283 million San Juan plant investment by issuing the bonds 

at the time of the abandonment of Unit 4 as authorized by the Financing Order or requesting rate 

relief. 

b. Piecemeal ratemaking 

PNM takes the position that a Commission order requiring rate credits would be 

inconsistent with the Commission’s long-held policy against piecemeal ratemaking.  PNM states 

that “[c]hanging rates for one item and ignoring all the other cost-of-service elements amounts to 

piecemeal ratemaking.”230  PNM acknowledges that piecemeal ratemaking is not unlawful, but it 

states that the Commission “frown[s] upon using selective items to either increase or decrease 

rates.”231 

PNM notes that the prohibition against piecemeal ratemaking is a neutral principle, 

meaning that “[t]he Commission has applied its policy against piecemeal ratemaking to both 

increases and decreases in expenses or revenues.”232  And even more recently, the Commission 

 
230 PNM Br. at 25 (quoting Case No. 2262, Final Order (April 12, 1990), at 149; citing also Case No. 15-

00166-UT, Final Order (Nov. 18, 2015), at 43 (for statement that “Piecemeal ratemaking involves changing 
rates for one item and ignoring all of the other cost of service elements.”). 

231 Id. (citing Case No. 2361, Final Order Approving Recommended Decision to Dismiss Proceeding (Feb. 
6, 1992), Recommended Decision, at 24; citing also Case Nos. 06-00119-UT & 06-00120-PL, Final Order 
Adopting Rules (Feb. 1, 2007), at 17-18, ¶ 31, (concluding that a tariff for one-time costs “amounts to piecemeal 
ratemaking” and prohibiting a cost recovery tariff); Case No. 08-00092-UT, Final Order (May 22, 2008), at 25, 
¶ 61, (concluding that piecemeal ratemaking approach was permissible where the Legislature “created a statutory 
exception to the general prohibition against piecemeal ratemaking”)). 

232 Id. PNM notes that if the prohibition against piecemeal ratemaking only applied in instances favoring 
customers, then it would likely violate Section 62-3-1(B)’s policy that “capital and investment may be 
encouraged and attracted” and promoting a balancing of customer and utility interests. Yet, as seen below, 
piecemeal or single-issue ratemaking has been employed by this and other state commissions in numerous cases 
favoring utilities, in circumstances, for instance, such as the Commission recently authorizing utilities like 
Southwestern Public Service Company (SPS), El Paso Electric Company (EPE), and New Mexico Gas. 
Company (NMGC) to recover extraordinarily high gas costs incurred by the utilities during the February 2021 

(Cont’d on next page) 
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“decline[d] to depart from the principles against retroactive ratemaking and piecemeal ratemaking 

by ordering a refund” when presented with the issue of whether to adjust rates based on federal 

income tax changes implemented by the Tax Cuts and Jobs Act (TCJA).233 

PNM states that removing the costs of San Juan from rates while “ignoring all the other 

cost-of-service elements”234 is exactly the type of piecemeal ratemaking that the Commission 

should not engage in, and “it would be unfair to [PNM] to use selective items, that may have 

decreased from what was previously allowed, to lower rates.”235  PNM argues that piecemeal 

ratemaking is allowed only pursuant  to statutory exceptions.236 The ETA displaces the general rule 

against piecemeal ratemaking but only to the extent specific ratemaking provisions are provided 

in the ETA.  Similarly, to the extent that energy transition charges are piecemeal ratemaking, they 

are specified directly under the ETA.  What the ETA does not provide for, PNM maintains, is the 

type of piecemeal ratemaking proposed in this proceeding.237 

 
“Cold Weather Event” (Feb. 13-19, 2021 price spikes in natural gas markets and natural gas supply disruptions 
resulting from the Cold Weather Event) by granting variances from the recovery methodologies in the utilities’ 
respective fuel clauses. See also discussion below regarding Re Avista Corporation dba Avista Utilities, Wash. 
UTC Docket UE-010395, Sixth Supplemental Order (Sept. 24, 2001) (“Re Avista Corp.”), 2001 WL 1658452, 
213 P.U.R. 4th 177 (granting the utility, due to extraordinary circumstances described below, dramatic immediate 
rate relief). 

233 PNM Br. at 26 (citing Case No. 18-00038-UT, Final Order at ¶ 9, (July 17, 2019), affirming Phase II 
Recommended Decision at ¶ 13 (Apr. 8, 2019) (“The Hearing Examiner concludes that ordering a refund of the 
TCJA from January 1, 2018 to the date of the establishment of new rates in this case would depart from the 
Commission’s general rule against retroactive ratemaking and general policy against piecemeal ratemaking.”). 

234 PNM Br. at 25 (citing Case No. 2262, Final Order, at 149). 
235 Case No. 2361, Final Order Approving Recommended Decision to Dismiss Proceeding at 25, (Feb. 6, 

1992). 
236 See ABCWUA v. N.M. Pub. Regulation Comm’n, 2010-NMSC-013, ¶ 11, 148 N.M. 21 (recognizing that 

statutes displace any policy against piecemeal ratemaking); CFRE, 2022-NMSC-010, ¶ 45 (“[W]hile the New 
Mexico Constitution delegates to the Commission the exclusive responsibility for carrying out public utility 
regulatory policy, the parameters of that policy are, in the first instance, for the Legislature to decide.”). But see, 
e.g., Re Avista Corp. infra, where the WUTC found its power to grant the utility substantial immediate rate relief 
in the form of a uniform 25% across all rate schedules to be necessarily incident to the exercise of the 
Commission’s express statutory authority to regulate the rates of jurisdictional utilities. 

237 PNM Br. at 23. 
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All the other parties who addressed this issue in briefing disagree with PNM that the policy 

against piecemeal ratemaking applies in the extraordinary circumstances presented here to prevent 

implementation of immediate rate reconciliation.238  They, and for that matter PNM too, point out 

that utilities, including PNM, have gotten to Commission to approve numerous statutorily-based 

rate riders – like renewable riders, energy efficiency riders, fuel clauses – that indisputably evince 

piecemeal ratemaking.239 They also emphasize that securitization of stranded costs in general and 

the ratemaking provisions under the ETA constitute piecemeal ratemaking.240  In sum, as WRA 

puts it, “Commission precedent does not prohibit all piecemeal ratemaking and piecemeal 

ratemaking is not unlawful. Rather, the Commission has a ‘policy’ against piecemeal ratemaking.  

And, as with any policy, exceptions can be made on a case-by-case basis. In some instances, such 

as this one, exceptions should be made.”241 

Furthermore, emphasizing the extraordinary circumstances at play in this case, WRA 

witness Dr. Blank asserted that the concern behind the policy against piecemeal ratemaking does 

not apply in this case because 

[t]here are situations where rate adjustments outside of a general rate case are 
allowed, and in fact necessary.  The removal of San Juan from service, and 
associated costs of nearly $100 million per year, is the type of extraordinary 
event that warrants immediate rate reconciliation, particularly in light of 

 
238 See OAG/County Br. at 4-11 (“The policy against piecemeal ratemaking must yield to the Commission’s 

legislative mandate to ensure [rates are] fair.”); Staff Br. at 4-5 (“Piecemeal ratemaking is not prohibited”); NM 
AREA Br. at 13-14 (PNM’s piecemeal ratemaking argument is barred by the doctrine of res judicata); CCAE et 
al. Br. at 19-23 (“everything in the Financing Order was already decided by this Commission and appealed to 
the Supreme Court of New Mexico, including whether the rate credit in the Financing Order constitutes 
piecemeal making. Thus, the Commission has already decided, in the Financing Order, that it is proper to issue 
a rate credit when SJGS is abandoned. PNM should have appealed the adverse decision if PNM believed its 
rights were in any way being violated by the provisions of the financing order, including the rate credit.”); WRA 
Br. at 20-23, 29-30 (“Ordering a rate credit would not be piecemeal or retroactive ratemaking.”). 

239 PNM Br. at 23; OAG/County Br. at 6; WRA Br. at 29. 
240 See, e.g., CCAE et al. Br. at 19; WRA Br. at 21; Staff Br. at 5. 
241 WRA Br. at 21 (citing Case No. 2361, Recommended Decision to Dismiss Proceeding, at 24 (Sept. 30, 

1991); Tr. at 328; Case No. 2058, Final Order (Oct. 5, 1987), at 7; Blank (5/11/22) at 25. 
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PNM’s ability to recover its investment via securitization bonds.  The ETA 
recognized the extraordinary nature of a coal plant retirement by prescribing 
that, for a utility that refinances stranded costs pursuant to the ETA, there 
should be an immediate rate credit provided to customers.242 

Dr. Blank also stated that the relief sought by the Joint Motion recognizes that other costs 

associated with the abandonment of San Juan will be automatically passed through to customers 

upon abandonment, by virtue of PNM’s fuel clause,243 which is itself piecemeal ratemaking.  To 

allow those replacement costs to be passed through, without the corresponding larger benefit to 

customers associated with the plant retirement would be unfair and unreasonable.244 

Moreover, it was revealed during this proceeding that PNM is planning to propose its own 

new rider in the next rate case for transmission and distribution expenses that would also be 

piecemeal ratemaking, and this so-called T&D rider, unlike the others, is not specifically 

authorized by statute.245 In fact, PNM witnesses Monroy and Tarry admitted that the T&D rider is 

equivalent to piecemeal ratemaking.246 

The Hearing Examiners agree that the rate credit recommended here is piecemeal or single-

issue ratemaking.  But, again, the Commission’s concern about piecemeal ratemaking is only a 

policy.  It is not a prohibition.  And, if, as here, there is a good reason to act contrary to that policy, 

it is appropriate to do so. 

Indeed, even within the last year or so, this Commission engaged in piecemeal ratemaking 

at the request of utilities requesting, in “emergency” proceedings, the recovery of extraordinarily 

 
242 Blank (5/11/22) at 25. 
243 See Recommended Decision on Financing Order, at 85-86. 
244 Blank (5/11/22) at 26. 
245 Tr. (5/23/22) at 191-92 (Monroy); Tr. (5/24/22) at 354-55 (Tarry). See NEE Exh. SC-2-2: “Rate riders 

implemented to provide rate path through generation transition period and avoid back-to-back rate cases.” 
(quoting “Updated Long Range Plan 2021-2025 (dated Aug. 31, 2021) PNM Exh. NEE 21-11, p. 2 of 4). 

246 Tr. (5/23/22) at 192-93 (Monroy); Tr. 5/24/22 at 355 (Tarry). 



 

RECOMMENDED DECISION IN 
SHOW CAUSE PROCEEDING 
Case No. 19-00018-UT 

- 86 - 

high gas costs incurred during the February 2021 “Cold Weather Event” (the February 13-19, 2021 

price spikes in natural gas markets and natural gas supply disruptions resulting from the Cold 

Weather Event also known as Winter Storm Uri) through the granting of variances to their fuel 

clause methodologies.247 

Moreover, two of the “out-of-jurisdiction cases” that PNM urged the Commission “to look 

to . . . for guidance” in its April 20, 2022 Legal Memorandum248 put starkly on display state 

commissions bordering New Mexico engaging in piecemeal ratemaking. In the Colorado Public 

Utilities Commission (“CO PUC”) decision cited in the memorandum, the CO PUC authorized 

Public Service Company of Colorado (“PSCo”) – outside the parameters of a general rate 

proceeding and based on an application requesting complex rate-related relief – to (i) accelerate 

depreciation of the retiring Comanche coal generating station units 1 and 2, (ii) establish a 

regulatory asset to collect incremental depreciation with a return calculated using the company’s 

weighted average cost of capital, and (iii) reduce PSCo’s renewable energy standard adjustment 

from 2% of retail revenues and the concurrent implementation of the Colorado Energy Plan 

 
247 See Case No. 21-00146-UT, Order Granting Emergency Request of Southwestern Public Service 

Company for a Variance to Implementation of its Fuel and Purchased Power Cost Adjustment Clause and 
Implementation of a Deferral and Surcharge Mechanism in Response to the February Cold Weather Event (Mar. 
10, 2021) and Order Granting Variance with Conditions and Granting Motion to Intervene (Mar. 31, 2021); 
Case No. 21-00095-UT, Final Order (June 15, 2021) (granting New Mexico Gas Company’s cost recovery 
proposal and approved PGAC “due to extraordinary circumstances”); Case No. 21-00096-UT, Final Order 
Granting Zia’s Application with Modifications and Conditions (May 28, 2021) (granting Zia Natural Gas 
Company’s request for relief “due to extraordinary circumstances pursuant to Rule 640.14”); Docket No. 21-
00109-UT, Final Order (June 2, 2021) (granting Raton Natural Gas Company’s expedited application “for 
approval to recover the extraordinary gas costs that it incurred in the February 2021 Weather Event”); Case No. 
21-00064-UT, Order Setting Temporary FPPCAC Adjustment and Appointing Hearing Examiner for Further 
Proceedings (Mar. 31, 2021) (ordering El Paso Electric Company (EPE) to temporarily adjust its FPPCAC for 
April 2021 billing to exclude the $6.8 million in “incremental costs” for February 2021 claimed by EPE in its 
motion); and Case No. 21-00047-UT, Order Approving Variance (Mar. 24, 2021) (granting Central Valley 
Electric Cooperative’s emergency request for a variance to implementation of its FPPCAC and implementation 
of a deferral and surcharge mechanism in response to the Cold Weather Event). 

248 See PNM Legal Memorandum, at 15-17. 
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Adjustment at 1% of retail revenues to be used to recover the cost of the regulatory asset.249 

Additionally, in the Arizona Corporation Commission (ACC) decision cited, the ACC approved 

Arizona Public Service Company’s request for a regulatory asset (36-month “Accounting Deferral 

Order” in ACC parlance) to recover, according to the first ordering paragraph,  “the costs, 

excluding overhead costs for possible later recovery through rates, the costs, excluding overhead 

costs, net of any savings, which consist of fuel and purchased power savings and off-system sales 

margins, of owning, operating, and maintaining the Sundance Generating Station,” a 450 MW, 

natural gas-fired, simple cycle peaking generating facility located in Pinal County, Arizona.”250 

The rate credit prescribed in the Financing Order issued in the original phase of this 

proceeding also constituted piecemeal ratemaking.  The piecemeal nature of that rate credit was 

authorized by the Legislature under Section 4(B)(11) of the ETA to address what it considered to 

be an event sufficiently significant to potentially warrant immediate ratemaking action to remove 

from rates the costs of the units being securitized at the time ratepayers started paying the costs of 

the securitized units in bonds. 

The Hearing Examiners find that the same concern – the avoidance of ratepayer payments 

for the costs of units no longer serving them – is sufficiently significant to warrant immediate 

ratemaking action to remove from rates the costs of units being abandoned at the time of their 

abandonment.  Profoundly exacerbating the concern is the moral hazard produced by PNM in 

 
249 See In the Matter of the Application of Public Serv. Co. of Colorado to Modify the Depreciation Schedules 

for the Early Retirement of Comanche 1 and Comanche 2 Generating Units, Establish a Regulatory Asset to 
Collect Incremental Depreciation, Reduce the Renewable Energy Standard Adjustment Collection to One 
Percent, and Implement a General Rate Schedule Adjustment, Contingent on the Approval of the Colorado 
Energy Plan Portfolio in Proceeding No. 16A-0396E, Colo. PUC Proceeding No. 17A-0797E, Decision No. 
C18-0762 (Sept. 10, 2018), 2018 WL 4385358 (Colo.PUC). 

250 In the Matter of the Application of Arizona Public Service Company for (1) Approval of the Purchase of 
Generating Assets from PPL Sundance Energy, LLC and for (2) an Accounting Order and Determination of 
Ratemaking Treatment, ACC Docket Nos. E-01345A-04-0407 & L-00000W-00-0107, Opinion and Order (Jan. 
20, 2005), 2005 WL 612868 (Ariz.C.C.), 239 P.U.R. 4th 1. 



 

RECOMMENDED DECISION IN 
SHOW CAUSE PROCEEDING 
Case No. 19-00018-UT 

- 88 - 

endeavoring to forestall issuing the securitized bonds until it served the Company’s parochial 

shareholder interests to the detriment and potential irremediable harm befalling ratepayers in the 

process. 

Therefore, ratepayers should not be forced to continue to pay the costs of San Juan Units 1 

and 4 in current rates plus the costs that will pay for the costs to be included in the securitized 

bonds and for expenses related to the abandoned units that PNM is no longer incurring to serve 

them.  If the facts of PNM’s new plan had been presented to the Commission in the original phase 

of this case, the Commission no doubt would have had the same concern that prompted the 

requirement for the rate credit adopted before; the difference, being however, that the Commission 

could have fashioned a remedy to ensure just and reasonable rates if subsequent events warranted.  

The Hearing Examiners therefore find abundant compelling reasons in the record of this phase of 

the case to depart from the Commission’s policy against piecemeal ratemaking and order rate credit 

upon the abandonment of the units. 

The extraordinary circumstances brought about by PNM’s unilateral, undisclosed decision 

to de-link the abandonment of San Juan Units 1 and 4 from the securitized bond issuance and the 

moral hazard to ratepayers that decision created251 provide ample grounds for the Commission’s 

Order in this Show Cause Proceeding. When circumstances have warranted, like the Cold Weather 

Event cases cited above, the Commission has acted in expedited fashion to ensure utility rates 

remain just, reasonable, and in the public interest.  The distinction raised by PNM that the 

Commission’s single-issue ratemaking predicated in many cited cases on specific statutory 

authority to establish or adjust special rate mechanisms like a rider or fuel clause is unavailing, as, 

ironically, the Arizona and Colorado commission decisions PNM brought to the Commission’s 

 
251 See, e.g., Tr. Vol. I (5/23/22) at 142-43, 193-94, 273-79 (Monroy). 
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attention and another decision of the Washington Utilities and Transportation Commission 

(WUTC) discussed at the end of this section underscore. 

Among the most important responsibilities the Commission must diligently discharge under 

the New Mexico Constitution in “regulating public utilities as provided by law”252 is its general 

supervisory authority over utility costs in the ratemaking process.  The Public Utility Act commands, 

in Section 62-8-1, that “[e]very rate made, demanded or received by any public utility shall be just 

and reasonable.”253  The Supreme Court has long held that the Commission “is vested with 

considerable discretion in determining the justness and reasonableness of utility rates.”254  The Court 

also has long emphasized, however, that “[t]o set a just and reasonable rate, the Commission must 

balance the investor’s interest against the ratepayer’s interest.”255  In setting rates the Commission is 

“not bound to the use of any single formula or combination of formulae in determining rates. The 

rate-making function involves the making of pragmatic adjustments.  It is the result reached, not the 

method employed, which is controlling.”256 

Consistent with the foregoing rate-setting principles, the Public Utility Act contains a 

declaration of policy concerning public utility regulation, including the setting of “fair, just and 

reasonable” rates: 

 
252 N.M. Const., art. XI, § 2 (as amended 2020). 
253 NMSA 1978, § 62-8-1 (emphasis added). 
254 Attorney General v. N.M. Pub. Serv. Comm’n, 1984-NMSC-081, ¶ 12, 101 N.M. 549, 685 P.2d 957; see 

id. Public Serv. Co. of N.M. v. N.M. Pub. Reg. Comm’n, 2019-NMSC-012, ¶ 9, 444 P.3d 460 (“PNM v. NMPRC”). 
255 Timberon Water Co. v. N.M. Pub. Serv. Comm’n, 1992-NMSC-047, ¶ 29, 114, N.M. 154, 836 P.2d 73 

(citing State v. Mountain States Tel. & Tel. Co., 1950-NMSC-055, ¶ 39, 54, N.M. 315, 224 P.2d 155). 
256 PNM v. NMPRC, 2019-NMSC-012, ¶ 10 (citing Mountain States Tel. & Tel. Co. v. N.M. State Corp. 

Comm’n, 1977-NMSC-032, ¶ 70, 90 N.M. 325, 563 P.2d 588). See Attorney General of New Mexico v. N.M. 
Pub. Serv. Comm’n., 1991-NMSC-028, ¶ 26, 111 N.M. 636, 808 P.2d 606 (“Not only has the AG not contested 
the ultimate rate set in this tripartite case, he has failed to even in the prudence case challenge the $90 million 
disallowance or the performance standards imposed by the PSC. This tacit concession on the AG’s part that the 
end result is just and fair, and illustrates, we think, the virtue and worth of the PSC final order on prudence.”). 
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B. It is the declared policy of the state that the public interest, the 
interest of consumers and the interest of investors require the regulation and 
supervision of public utilities to the end that reasonable and proper services 
shall be available at fair, just and reasonable rates and to the end that capital 
and investment may be encouraged and attracted so as to provide for the 
construction, development and extension, without unnecessary duplication 
and economic waste, of proper plants and facilities and demand-side 
resources for the rendition of service to the general public and to industry.257 

The balancing of the interests of ratepayers and the interests of investors calls for the 

Commission to 

ensure that rates are neither unreasonably high so as to unjustly burden 
ratepayers with excessive rates nor unreasonably low so as to constitute a 
taking of property without just compensation or a violation of due process by 
preventing the utility from earning a reasonable rate of return on its 
investment.258 

The Supreme Court has also recognized that “‘there is a significant zone of reasonableness’ in which 

rates are neither ratepayer extortion nor utility confiscation.”259 

Relying on analogous rate-setting authority to that provided under the Public Utility Act, 

the WUTC – facing extraordinary circumstances in the Summer of 2001 involving unprecedented 

prices and price volatility in the western wholesale power markets attributable to deregulation 

policies in vogue at the turn of the 21st century and historic drought conditions in the Pacific 

Northwest that caused stream flows necessary for hydroelectric generation to drop to near-historic 

lows – granted Avista Corporation, d/b/a Avista Utilities (“Avista”) immediate rate relief in the 

form of a temporary rate increase implemented through a surcharge to all of its electric rate 

schedules in a uniform amount of 25 percent, subject to refund, beginning October 1, 2001.260  The 

 
257 NMSA 1978, § 62-3-1(B). 
258 In re PNM Gas Services, 2000-NMSC-012, ¶ 8, 129 N.M. 1, 1 P.3d 383. 
259 PNM v. NMPRC, 2019-NMSC-012, ¶ 10 (citing in In re PNM Gas Services, 2000-NMSC-012, ¶ 8). 
260 Re Avista Corporation dba Avista Utilities, WUTC Docket No. UE-101395, Sixth Supplemental Order 

(Sept. 24, 2001) 2001 WL 1658452 (Wash.U.T.C.), 213 P.U.R. 4th 177 (“Re Avista Corp.”). 
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WUTC noted that its authority “to authorize immediate rate relief, subject to refund or other 

conditions,” and exercised outside the context of a base rate case, “is a power necessarily incident 

to the exercise of the Commission’s express statutory authority to regulate the rates of 

jurisdictional utilities.”261 

Just as compellingly as the extraordinary problem the WUTC was faced with resolving in 

Re Avista Corp. in 2001, in redressing the extraordinary circumstances presented now in this 

matter, the authority of the Commission to grant rate relief in the form of the staggered rate credit 

mechanism established in this Order is a power firmly grounded in the Commission’s express 

statutory authority to regulate the rates of jurisdictional utilities in New Mexico and act in the 

public interest to prevent substantial and lasting harm to ratepayers. 

c. Retroactive ratemaking 

Suggesting a different way that the Commission could protect ratepayers against double 

recovery of costs associated with the San Juan plant abandonment, Attorney General witness 

Andrea Crane posited that as an alternative to rate credits, PNM could be required to establish a 

regulatory liability on the date of each unit’s abandonment to account for the continuing costs of 

San Juan Units 1 and 4.262  Crane testified that while a rate credit has an advantage of returning 

funds to customers immediately, it can lead to rate volatility where there is a large refund and 

potentially a large increase a year or eighteen months later,263 a dynamic PNM witness Settlage 

 
261 Id. 2001 WL 1658452, at 5; see id. (“Rigid adherence to the usual forms the Commission follows simply 

will not solve the urgent problem faced by Avista and its customers. Were we to concern ourselves unduly with 
form, we would hamper our flexibility and our ability to address the very real substance of the problem before 
us.”). 

262 Crane (5/11/22) at 16. 
263 Tr. (5/24/22) at 301 (Crane). 



 

RECOMMENDED DECISION IN 
SHOW CAUSE PROCEEDING 
Case No. 19-00018-UT 

- 92 - 

described as a “roller coaster effect” on rates264.  Because of potential rate shock, Ms. Crane 

indicated that the Commission might establish a regulatory liability in this case that could be used 

as an offset in PNM’s next rate case in lieu of a rate credit.  In the next rate case, the Commission 

can look at the size of the rate increase and the size of the regulatory liability and determine an 

appropriate period to amortize the regulatory liability taking into account numerous variables.265  

Thus, if the Commission finds that an immediate rate credit is unacceptable for any reason, Crane 

recommended that the Commission order PNM to record a regulatory liability for amounts 

collected between the date of abandonment and the effective date of new rates.  Recovery of the 

regulatory liability would be addressed in PNM’s next base rate case.266 

PNM argues that the regulatory liability would have the same net effect as removing San 

Juan’s costs from rates concurrent with retirement and violate the prohibition against retroactive 

ratemaking.267  PNM cites caselaw from the New Mexico Supreme Court and Commission 

decisions that discuss the prohibition that prospective rates cannot be used to make up for past 

losses or excessive profits.  PNM argues that an order requiring PNM to record a regulatory 

liability reflecting the costs of San Juan after its retirement but before new rates are implemented 

following PNM’s next rate case would constitute retroactive ratemaking.268 

WRA witness Dr. Blank disputes PNM’s claim that retroactive ratemaking somehow 

precludes requiring a rate credit.  Dr. Blank notes that the prohibition against retroactive 

ratemaking provides that rates may be altered only prospectively, without any attempt to recapture 

 
264 Settlage (5/18/22) at 3-4 (“[W]hat this demonstrates to me is that the parties’ proposal of a rate credit, 

followed by a rate case and implementation of the ETCs will cause a roller coaster effect on rates. Rates will go 
down, but then up significantly as the rate credit goes away. This certainly represents rate instability and may be 
confusing to customers.”). 

265 Tr. (5/24/22) at 302 (Crane). 
266 Crane (5/11/22) at 20. 
267 See Verified Response at 13-19. 
268 PNM Legal Memorandum at 20-21. 
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past excess profits or redress past deficient revenues.269  The rate credit he recommends would 

only be put into effect on a going forward basis.  To Dr. Blank, then, there is nothing retroactive 

about it.270 

Dr. Blank also states, however, that the prohibition against retroactive ratemaking is a 

reason to immediately order rate credits.  He reasons that, if the Commission declines to adjust 

rates at the time of abandonment, the benefit to customers from the San Juan abandonment will be 

lost until a rate adjustment is made in a future rate case and cannot be restored later, resulting in 

irremediable harm to ratepayers.271  “In other words,” Dr. Blank concludes, “the prohibition of 

retroactive ratemaking is a reason to immediately provide the relief requested, not withhold it.”272 

For reasons similar to those propounded by Dr. Blank, the Joint Movants and intervenors 

urge the Commission to reject the regulatory liability remedy and, instead, order PNM to issue 

staggered rate credits. WRA and CCAE et al. oppose outright the regulatory liability alternative.  

WRA asserts that under the circumstances, ratepayers should not bear the burden and risk associated 

with significant regulatory lag and double recovery, especially considering the current inflationary 

environment and rising gas prices.273  WRA and CCAE et al. note that a regulatory liability, as 

opposed to a rate credit, was PNM’s original proposal in the initial phase of this proceeding, and 

fully litigated and rejected in favor of a rate credit.274  The Attorney General and the County state 

that while a regulatory liability might decrease the overall rate increase that PNM anticipates, it does 

 
269 Blank (5/11/22) at 26 (citing In the Matter of the Investigation into El Paso Electric Company’s Recovery 

of County Franchise Fees from its Ratepayers, Case No. 09-00421-UT, Final Order, (Jan. 26, 2010)). 
270 Blank (5/11/22) at 26. 
271 Id. 
272 Id. 
273 WRA Br. at 31-32. 
274 WRA Br. at 32; CCAE et al. Br. at 25-26. 
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not provide the immediate relief needed.  It also is likely, they add, to occur approximately 12 months 

after PNM files its rate case.  There is time value associated with money, the Attorney General and 

County conclude, and consumers will lose the additional benefit of the rate relief if inflation 

continues on its upward trend.275  NM AREA contends that not issuing the rate credit deprives 

customers of the benefit of their bargain. It is not fair to ratepayers to continue to pay for San Juan 

after abandonment, NM AREA maintains, until a date unknown by all, including the Commission. 

NM AREA thus concludes that the Commission should not wait until a time indefinite to refund 

ratepayers their money, but if the Commission disagrees that the rate credit is the best option, creating 

a regulatory liability would be the next best option.276 

d. Rate credits versus regulatory liabilities 

PNM argues that the issuance of rate credits upon the imminent abandonments will result 

in the “roller coaster” effect, discussed above, of multiple rate changes and a sharp rate increase at 

the January 2024 conclusion of its next rate case.  PNM contends that the San Juan costs should 

be removed in the upcoming rate case and used an offset to the increased rates in the new rates 

anticipated in January 2024. PNM, however, only anticipates removing the costs prospectively, 

starting in January 2024.  It does not propose to return or use as an offset the cost reductions PNM 

will experience and the excess revenues PNM will receive between the dates of the abandonments 

and January 2024. PNM alleges that, combined with the anticipated general rate case, an average 

residential customer using 600 kWh per month would face an estimated increase of 27.2% 

compared to the current rates once the rate credit goes away and the rate case and ETCs are put 

into effect. The table below summarizes the estimated customer impacts. 

  

 
275 OAG/County Br. at 12. 
276 NM AREA Br. at 21. 
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Table MJS Rebuttal-1: 600 kWh Residential Customer Impacts of Parties’ and PNM 
Proposed Scenarios277 

Date Change Description 
Base Rate 

Bill ($) 
Bill 

Impact ($) 
Bill Impact 

(%) 

Parties’ Proposal 
7/1/2022 Current base rate bill $58.88 - - 
8/1/2022 Proposed credit for San Juan Unit 1 $57.12 ($1.76) -3.0% 
10/1/2022 Proposed credit for balance of San Juan $50.69 ($6.42) -11.3% 

1/1/2024 
Removal of proposed credits, impact of 
rate case and ETC $64.47 $13.78 27.2% 

PNM Proposal 

1/1/2024 Estimated impact of rate case and ETC $64.47 $5.59 9.5% 

The Joint Movants and intervenors assert, as also discussed at the end of the last section, 

that the securitization measures in the ETA promised savings upon the abandonment of the San 

Juan plant and the securitization of the plant’s undepreciated costs and that the ETA intended that 

the savings would go to ratepayers, not to shareholders.  They want the savings that begin with the 

abandonments to benefit ratepayers, not to PNM shareholders.278 

NM AREA witness Greg R. Meyer proposed that the following costs savings be captured 

in the rate credit: 

• Rate of Return on the SJGS units; 

• Depreciation expense on the SJGS units; 

• Fuel Inventories assigned to the SJGS units; 

• All non-fuel/non-labor Operation and Maintenance expenses to 
operate the SJGS units; 

• All labor charges for maintaining and operating the SJGS units; 

 
277 Settlage (5/18/22) at 4. 
278 See WRA Br. at 31-33; CCAE et al. Br. at 2-3, 25-26; NM AREA Br. at 21; OAG/County Br. at 12; see 

also Staff Br. at 2-3 (recommending immediate rate credit upon abandonment), at 5 (“It certainly seems 
appropriate under these circumstances to credit customers with the savings resulting from the abandonment of 
SJGS Units 1 and 4 at the same time those customers would be paying for PNM’s stranded costs in the abandoned 
units.”). 
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• Property taxes assigned to the SJGS units; and 

• Impact on Accumulated Deferred Income Taxes (‘ADIT’) associated 
with the SJGS units.279 

The allocation of the revenue requirement associated with the rate credits and the estimated 

savings on residential customer bills at three typical consumption levels are detailed in the next 

section. 

Regarding the concern over the roller coaster effect and rate shock, some parties noted (and 

PNM witness Chan agreed) that the Commission has tools to smooth any rate increases that might 

result from the upcoming rate case, including phasing-in rate increases over consecutive years as 

adopted in PNM’s last rate proceeding, Case No. 16-00276-UT.280 

Several parties also emphasized, however, that it was conjectural and speculative, at best, 

to assume PNM would be granted a rate increase in its next rate case, let alone the estimates PNM 

floated in this case without adequate evidentiary support such as Rule 530 schedules.281 

The Hearing Examiners agree that a roller coaster of rate decreases and increases may not 

be in customers’ best interests. However, the ETA did promise that ratepayers, not PNM share-

holders, would receive the benefit of the abandonment and securitization measures in the Act.  

PNM has also provided only a cursory and unsupported showing of its need for the magnitude of 

 
279 Meyer (5/11/22) at 12-13. 
280 Tr. (5/26/22) at 668-69 (Chan); Tr. (5/26/22) at 688 (Reynolds). 
281 See, e.g., CCAE et al. at 17 (noting “PNM’s future rate case numbers have not been vetted by Intervenors, 

subject to discovery, or been approved by a Hearing Examiner or the Commission, and are therefore hypothe-
tical.” Citing  Tr. Vol. IV (5/26/2022) at 633-35, 658-59 (Chan). Staff witness John Reynolds “testified to the 
presumption that PNM is making about the under-recoveries that they are alleging. I think those are subject to 
scrutiny and discovery and review by Staff and Intervenors and Hearing Examiners and the Commission. And 
so that is an open question. And so it’s speculative at this point to draw too many conclusions from the outcome 
of a future rate case.” Tr. (5/26/22) at 689 (Reynolds). WRA states: “As Mr. Monroy conceded, a PNM claimed 
revenue deficiency has never been approved by regulators without reduction. In other words, PNM’s claims of 
revenue deficiency are always exaggerated. Mr. Monroy agreed there was not sufficient information in this Case 
to substantiate PNM’s claimed revenue shortfall.” WRA Br. at 27-28 (emphasis in original, internal citations 
omitted). 
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the revenue increase it argues it will justify in its upcoming rate case.282  Thus, the rate increase in 

the upper end of the “roller coaster” may not be as high or sharp as PNM contends.  Further, the 

Commission has rate design tools that can mitigate the sharpness of any increases that PNM may 

justify.  The inescapable point is that the ETA promised that savings would result from its 

abandonment and securitization measures and that the savings would flow to ratepayers, PNM’s 

moral hazard scheme notwithstanding. 

4. Rate credits 

If the Commission orders PNM to issue rate credits, as the Hearing Examiners are 

recommending, PNM proposes to issue the credits using the same allocation and rate design 

methodology previously vetted and approved for the ETCs in this docket.283  PNM witness Michael 

Settlage testified that there will be significant development and testing that could delay the date 

when credits begin to appear on customer bills if the Commission orders a different allocation 

methodology or rate design.284 

Mr. Settlage prepared an exhibit that shows the allocation of the rate credits to PNM’s 

various customer classes for the abandonment of Unit 1 on July 1, 2022 and the cumulative credit 

for the abandonment of Unit 1 on July 1, 2022 and the abandonment of Unit 1, Unit 4 and the San 

Juan common plant on September 30, 2022.  The table atop the next page, a reproduction of 

Settlage’s PNM Exhibit MJS 2 (Corrected), shows PNM’s proposed allocation of the $98.3 million  

revenue requirement associated with the rate credits. 

 
282 See supra at 75-78 and n. 281 and accompanying text. 
283 Settlage (4/20/22) (Corrected) at 3 (citing Case No. 19-00018-UT Final Order, at 10, Ordering ¶ A 

approving Recommended Decision on Financing Order, at 74). 
284 Settlage (4/20/22) (Corrected) at 3. 



 

RECOMMENDED DECISION IN 
SHOW CAUSE PROCEEDING 
Case No. 19-00018-UT 

- 98 - 

 

Mr. Settlage also prepared an exhibit that shows the impact of the abandonments over a 

variety of usage levels for residential rate class Rate Schedule 1A. The expected impact for 

residential customers upon the abandonment of Unit 1 ranges from a decrease of $1.76 per month 

to a decrease of $4.58 per month, depending upon kWh use.  The expected impact on the average 

residential bill of about 600 kWh is a savings of $1.76 per month. The expected cumulative impact 

of the abandonment of Units 1 and 4 and the related abandonment of the San Juan common plant 

ranges from a decrease of $8.19 per month to a decrease of $21.34 per month, depending upon 

kWh use. The expected impact on the average residential bill of about 600 kWh is a savings of 

$8.19 per month.  In sum, Mr. Settlage’s PNM Exhibit MJS-3 (Rebuttal) shows: 
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In addition, an exhibit admitted during the hearing shows the magnitude of the savings 

afforded a range of residential customers, from low-consumption (300 kWh per month) to average-

consumption (600 kWh per month) to higher-consumption (1,200 kWh) customer profiles. The 

low- and average-consumption customers would each receive $126.37 in cumulative rate credits 

over an 18-month period, but the low-consumption customers’ credits would cover the equivalent 

of 3.69 months of service compared to 1.96 months for the average customer. 

Customer Savings from Rate Credits285 

 300 kWh 600 kWh 1,200 kWh 

Total rate credit savings (18 months) $126.37 $126.37 $329.26 

Customer bills as of January 2024 $34.23 $64.47 $143.07 

Months of free service from rate credits 3.69 1.96 2.30 

The 1,200 kWh per month customer would receive $329.26 in cumulative rate credits over 

the 18-month period which would translate into the equivalent of 2.30 months of free service.286 

 
285 Excerpted from NM AREA Exh. SC-23. 
286 Tr. (5/2/6/22) at 650 (Chan). 
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5. PNM’s delay in transition funding promised in PNM’s Application 

Section 62-18-16(J) of the Energy Transition Act states that “[w]ithin thirty days of receipt 

of energy transition bond proceeds, a qualifying generating facility located in New Mexico shall 

transfer the following percentages of the financed amount of energy transition bonds” to three 

transition funds – 0.5% to the Indian Affairs Department for the Energy Transition Indian Affairs 

fund; 1.65% to the Economic Development Department for the Energy Transition Economic 

Development Assistance Fund; and 3.35% to the Workforce Solutions Department for the Energy 

Transition Displaced Worker Assistance Fund.287 

PNM acknowledges the importance of these payments and states that, despite its decision 

not to issue the bonds at the time of abandonments, it will make the payments on a timely basis in 

accordance with the deadlines in Section 16.  Mr. Monroy claimed that there is no delay in PNM’s 

funding of any employee severance benefits.  He said that PNM has been providing and will 

continue to provide its employees the training and severance benefits as applicable.  PNM has fully 

funded the job training and severance benefits for the Westmoreland mine workers, according to 

Monroy.288 

Mr. Monroy also represented that PNM has conferred with the agencies entitled to funding 

pursuant to Section 62-18-16 of the ETA and that PNM will provide those funds at the time San 

Juan is abandoned regardless of when the bonds are issued.289 PNM’s Section 16 fund promises 

and the estimated funding amounts already paid and still due and owing are summarized in the 

table on the next page. 

 

 
287 NMSA 1978, § 62-18-16(J) (emphasis added). 
288 Monroy (4/20/22) (Corrected) at 6. 
289 Id. 
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PNM’s Section 16 Promises and Payments290 
($ in millions) 

 

As filed Paid to date 
(3/31/22) 

Estimated 
Remaining 

Amount to be 
Paid 

Estimated 
date to be 

paid 

Job Training & Severance Costs 
for PNMR and PNM employees - 
Section 2(H)(2)(b) 

11.1 0.2 8.4 Note 1 

Job Training & Severance Costs 
for Westmoreland coal mine 
employees - Section 2(H)(2)(b) 

8.9 8.9 -- N/A 

Payments made to Indian Affairs 
Fund - Section 2(H)(4) 

1.8 -- 1.8 Note 2 

Payments made to Economic 
Development Assistance Fund - 
Section 2(H)(4) 

5.9 -- 5.9 Note 2 

Payments made to Displaced 
Worker Assistance Fund - Section 
2(H)(4) 

12.1 -- 12.1 Note 2 

Total 39.8 9.1 28.2  
Note 1 - PNM states it will continue to incur job training through the completion of plant shutdown activities.  Severance 
benefits are expected to be paid at time of employee termination.  Estimated severances have decreased from $9.4M to 
$7.9M due to lower headcount caused by natural attrition. Estimated job training costs have decreased from $1.3M to 
$0.7M. 
Note 2 - PNM states that state agencies have indicated a preference to receive amounts at time of abandonment. 

As discussed above, the ETA intends that the abandonments and bond issuance will occur at 

approximately the same time and that a portion of the bond proceeds will be used under Section 16 

to address and mitigate the social and economic impacts of the abandonments on the affected 

communities. Bernalillo County and the Attorney General (jointly), CCAE et al., and NM-AREA 

emphasize the importance that these be made on a timely basis at the time of the abandonments.291 

PNM’s statements, unfortunately, are only statements of present intent.  PNM’s witnesses 

also made statements in the original hearing that it would issue the bonds at the time of abandonment 

 
290 Excerpted from Monroy (4/21/20), PNM Exhibit HEM-5. 
291 See, e.g., OAG/County Br. at 18; CCAE et al. Br. at 33; NM AREA Br. at 11. 
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and use the proceeds for the Section 16 payments.  The Commission relied upon those statements, 

but PNM changed its mind.  PNM now contends that earlier statements were not incorporated into 

the Financing Order and are not binding.   

What should the Commission do about the statements of intent PNM is making now? 

It is clear that the Section 16 payments need to be made at the time of abandonment to have 

the effect intended by the ETA, that PNM will not issue the energy transition bonds in time to use 

the proceeds for the Section 16 payments, and that, if the intent of the ETA is to be effectuated, PNM 

needs to make the Section 16 payments from other sources of funding.  It is also clear that, despite 

PNM’s statements of its present intentions, PNM’s behavior appears to reserve an unsubstantiated 

right to change those representations at will.  The Hearing Examiners therefore find that, in addition 

to the other relief recommended in this decision, PNM should be ordered to make the Section 16 

payments within thirty days after the June 30 abandonment of San Juan Unit 1 regardless of the 

source of funds available to PNM. 

6. The prudence of PNM’s delayed issuance of the energy transition bonds at a 
time later than represented in PNM’s Application and the initial phase of this 
proceeding. 

PNM witness Charles Atkins II, a strategic consultant in the utility, power, and energy 

sectors, as well investment banking and financial sponsor institutions whose “been heavily 

involved in utility securitizations for most of his investment banking career,292 explained that there 

are numerous factors, unknown at present, that can affect future interest rates for such bond issues.  

Some, but not all such factors from time to time may include: 

-- General U.S. macroeconomic factors; 

-- International factors; 

 
292 Atkins (4/1/22) at 2, PNM Exh. CNA-1 (Resume). 
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-- U.S. equity market conditions; 

-- Market expectations regarding future Federal Reserve actions; 

-- Actual Federal Reserve actions; 

-- Treasury yield curve shape; 

-- Supply and demand factors in the AAA corporate bond market; 

-- Supply and demand factors in the asset backed securities market; 

-- Supply and demand factors for utility securitization bonds; 

-- Secondary market trading levels for utility securitization bonds; 

-- Any recent pricing levels for utility securitization bonds; 

-- Comparable trading levels for AAA asset backed securities; 

-- Comparable trading levels for AAA agency securities; 

-- Comparable trading levels for AAA corporate bonds; 

-- Size of the utility securitization bond issue; 

-- Maturity structure of the utility securitization bond issue, including the 
tranching and weighted average life for each tranche and the issue; 

-- Perceived liquidity or illiquidity of each tranche and the overall issue; 

-- Marketing of the utility securitization issue, including the capability of 
the lead underwriter, and whether the bonds may have a Bloomberg 
corporate ticker, rather than an asset backed securities ticker.293 

Mr. Atkins stated that, as a financial advisor for utilities in connection with testimony 

during the regulatory phase of the approval of utility securitizations, he has not projected, 

forecasted, or estimated future interest rates months or years in advance.  He does not recommend 

any utility client to make such future transaction interest rate projections.294 

In response to the Joint Movants’ concerns that interest rates may rise over the next few 

years and that a delay in the issuance of the energy transition bonds will subject the future issuance 

 
293 Atkins (4/20/22) at 8-9. 
294 Atkins (4/20/22) at 9. 
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to higher interest rates than are likely to be available at the time of the San Juan abandonments, 

Atkins stated that the Federal Reserve announced during March 2022 an increase in the Fed Funds 

Rate target range by 0.25%, and signaled potential further rate hikes at their six remaining meetings 

this year.295 

Mr. Atkins asserted, however, that it is unlikely that someone can reliably predict future 

bond rates simply based on the Fed Funds Rate. He stated that the pricing of utility securitizations 

is not based upon the Fed Funds rate, which is a short-term rate.  Utility securitization bonds are 

more affected by the comparable interest rate levels of AAA corporate, agency and AAA asset-

backed securities, and are often priced with a spread to the comparable treasury benchmark rates 

along the curve of weighted average lives of the bond tranches.296   

Mr. Atkins stated that, in this current market, experienced market participants are uncertain 

of the path of interest rates in the near as well as longer term.  Some market analysts forecast a 

trend of higher interest rates, while others forecast a trend of somewhat lower interest rates over 

time.  Lower interest rates often tend to occur when the economy slows, which is often a result of 

a prior period of Federal Reserve tightening.297 

In response to the request in the April 1 Procedural Order that PNM provide its current 

estimates of interest rates on a series of future dates on which the energy transition bonds might 

be issued, Mr. Atkins related that underwriters of utility securitization bonds take into account the 

levels of AAA-rated corporate bonds, among several of the factors listed above.298  Atkins cited 

 
295 Atkins (4/20/22) at 10. 
296 Atkins (4/20/22) at 10. 
297 Atkins (4/20/22) at 10-11. 
298 Question 16 in Attachment 1 to the Procedural Order asked PNM to provide PNM’s current estimates of 

the interest rates at which the energy transition bonds would be issued on June 30, 2022, September 30, 2022, 
December 31, 2022, December 31, 2023 and June 30, 2024. 
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the 5-year extended forecast of AAA-rated corporate bonds from the monthly Moody’s Aaa 

Corporate Bond Yield Forecast.  As of April 8, 2022, the forecast shows a potential trend of 

generally lower yields on such bonds over the next five years:299 

-- June 2022  3.81% 

-- September 2022 3.46% 

-- December 2022 3.21% 

-- December 2023 2.80% 

-- June 2024  2.71% 

Mr. Atkins explained that the Moody’s forecasted bond yields take into account both the 

forecasted U.S. Treasury yield curve, as well as forecasted Aaa corporate bond credit spreads over 

the Treasury yield curve, as well as potentially other factors.  Further, the forecast focuses on a set 

of Aaa-rated corporate bonds with maturities of 20 years and longer, while the  preliminarily 

proposed energy transition bond structure, included in Mr. Atkins’ 2019 testimony in this case, has 

a weighted average life of approximately 14.7 years.300 

Based on the forecasted rates, Mr. Atkins postulated that PNM’s customers would likely 

save on bond interest rates if the energy transition bonds were issued in December 2023 or June 

2024, as opposed to June 2022 as advocated by some parties.301 

Nevertheless, Mr. Atkins allowed that the actual energy transition bond interest rates, 

whenever those bonds may be issued, may be lower or higher than the June 14, 2019 rates included 

in his 2019 direct testimony. Atkins acknowledged that he and PNM are not able to predict future 

 
299 Atkins (4/20/22) at 13, Exh. CNA-3. 
300 Atkins (4/20/22) at 12-13. 
301 Atkins (4/20/22) at 13. 
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interest rates with any certainty, and he does not recommend that PNM attempt to try to “time the 

market” with respect to the issuance of the San Juan energy transition bonds.302 

Concerned that the delay in the bond financing revealed in PNM’s new plan could 

jeopardize its ability to obtain the low-cost financing promised through securitization and saddle 

customers with 20 to 25 years of inflated interest costs once the bond financing occurs,303 WRA 

recommends that PNM be placed on notice that the Commission will evaluate the prudence of any 

unreasonable delay in financing San Juan costs beyond the date of abandonment. WRA 

recommends that the Commission’s evaluation should specifically examine any increased interest 

rate that PNM’s bonds incur as a result of the delay, and whether PNM shareholders should be 

responsible for those added costs. WRA maintains such an inquiry is important in light of 

reasonable expectations that interest rates will increase substantially over the next couple years, 

and the potential that PNM’s delay beyond the dates of abandonment is outside the authority 

provided the Company by the Financing Order and might impair the marketability of any bonds 

issued by the Company. The requested inquiry should examine whether PNM has acted responsibly 

to protect customers from avoidable, higher, interest rates.304  Effectively if not expressly 

concurring in WRA’s recommendation, CCAE et al. propose that the Commission order PNM to 

“track all of its costs of this Show Cause Proceeding the prudence of which the Commission 

expressly reserves the right to review in PNM’s next general rate case.”305  In addition, the Attorney 

 
302 Atkins (4/20/22) at 13-14. 
303 See, e.g., Joint Motion at 7. 
304 WRA Br. 20. 
305 CCAE et al. Br. at 37. 
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General and Bernalillo County encourage the Commission to hire bond counsel to advise the 

Commission as permitted by the ETA.306 

PNM objects to any prudence review, urging the Commission to reject any request that the 

timing of PNM’s issuance of the energy transition bonds be subject to a prudence inquiry.  PNM 

observes that neither PNM nor the Commission are qualified or in the business of “timing the 

market” to know if today’s interest rates are lower compared to next year’s interest rates. Any 

prudence determination, PNM maintains, will necessarily involve assessing whether the final bond 

rates may have been lower at the time of the abandonment of San Juan.  Such an exercise, in 

PNM’s estimation, would be a classic hindsight prudence review which is impermissible.  In 

addition, PNM contends that requiring a prudence review as a result of PNM simply exercising its 

rights in accord with the Financing Order would violate the ETA, emphasizing that Section 62-

18-11(B) provides that “[r]easonable actions taken by a qualifying utility to comply with the 

financing order shall be deemed to be just and reasonable for ratemaking purposes.”307 

The Hearing Examiners first recommend that the Commission categorically reject PNM’s 

last assertion that Section 62-18-11(B) insulates the Company against rational scrutiny of the 

actions or omissions on the part of the utility in relation to the Financing Order. The Hearing 

Examiners are far from persuaded, and frankly find it absurd that PNM would ask the Commission 

to accept at face value, that imprudent conduct – i.e., unreasonable actions taken – by a utility can 

ever be deemed, or in contravention of the public interest could ever be tolerated as,  “just and 

reasonable” for ratemaking purposes.  In other words, Section 62-18-11(B) cannot be reasonably 

construed to provide the qualifying utility, in reality only PNM or its potential successor, carte 

 
306 OAG/County Br. at 2. 
307 PNM Resp. at 33-34. 
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blanche to behave imprudently or unreasonably in the course of dealing with a substantial 

component, or that matter any component, of the utility’s regulated monopoly business.  Indeed, 

given the blatant manipulation of provisions of the ETA on the part of PNM and the attendant 

moral hazard revealed in this proceeding, the Hearing Examiners believe it would be utter folly 

for PNM’s position not to be called out for what it is. 

As for the proposed prudence inquiry WRA is recommending, the Hearing Examiners find 

it in the ratepayers’ interest and the interest of heading off any additional imprudent conduct or 

moral hazard to require PNM to include in its next base rate case application filing an explanation 

and defense of the prudence of delaying its bond issuance beyond the San Juan abandonment dates 

and what actions PNM may take to protect customers from interest rate increases incurred as a 

result of PNM’s intended bond issuance delay. 

Finally, the Hearing Examiners have no specific recommendation on the advisability of 

hiring bond counsel except to acknowledge that the Commission retains that option under the 

Financing Order.308 

7. Res Judicata 

NM AREA filed motions in limine on May 13 and 20 contending that certain issues were 

decided in the April 1, 2020 Financing Order and that any attempt to re-litigate those issues in this 

Show Cause Proceeding is barred by the legal doctrine of res judicata.  The Hearing Examiners 

denied the first motion in the Prehearing Order issued on May 20, 2022 and the second motion on 

the record at the May 24 hearing.309  The Prehearing Order found “Res Judicata therefore cannot 

 
308 The Financing Order includes among the “Upfront Financing Costs” described in paragraph 7, “the fee 

of bond counsel to the Commission as contemplated by Section 5(L) of the ETA” See Financing Order at 110-
11, ¶ 7. 

309 Tr. (5/24/22) at 322-25. 
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operate to prevent PNM from introducing its evidence and arguments on these issues, because that 

would prejudge the question of whether PNM must issue the energy transition bonds and provide a 

customer rate credit at the time the [San Juan] Generating Station abandonment is completed (as 

opposed to at the time the ETC becomes effective).”310  NM AREA repeated the arguments in its 

briefing. 

NM AREA argues that the Financing Order required PNM to issue the energy transition 

bonds and rate credits at the time of the units’ abandonment.  NM AREA therefore argues that the 

Financing Order resolved the issues of piecemeal ratemaking and the requirement and timing of the 

rate credits in this phase of the case and that the current proceedings are intended merely to be 

directed at the enforcement of the Financing Order. 

The Hearing Examiners do not agree with NM AREA’s fundamental premise that the 

Financing Order resolved the issues litigated here.  The facts supporting PNM’s Application and 

therefore the facts the Commission relied upon in the Financing Order have changed.  PNM has 

changed the plan of abandonment, bond issuance and ETCs that it originally presented.  The I applied 

the portions of the ETA that were relevant to the original plan.  The recommendations in this decision 

are consistent with the recommendations on PNM’s original plan, but given the materially changed 

circumstances PNM brought about, the recommended rate credits are based upon the Commission’s 

general ratemaking authority, not on the ETA’s Section 62-18-4(11). 

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Statement of the Case, Discussion, and all findings and conclusions in the foregoing 

sections, whether or not separately stated, numbered, or designated as findings and conclusions, 

are incorporated by reference herein as findings and conclusions.  Based on the Statement of the 

 
310 Prehearing Order, May 20, 2022, at ¶24. 
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Case and Discussion, the Hearing Examiners recommend that the Commission FIND and 

CONCLUDE as follows: 

1. PNM provides retail electric utility service to members of the public within the State 

of New Mexico and, therefore, PNM is a public utility subject to the jurisdiction of the Commission 

under the Public Utility Act. As a public utility, PNM is required to furnish adequate, efficient and 

reasonable service at just and reasonable rates in conformity with NMSA 1978, §§ 62-8-1 and 62-

8-2. 

2. The Commission has jurisdiction over the parties and the subject matter of this case. 

3. Reasonable, proper, and adequate notice of this matter has been given. 

4. The Financing Order provides for the removal of the San Juan energy transition costs 

through the issuance of securitized bonds upon or shortly after the abandonment of San Juan Units 

1 and 4. 

5. Under its new plan, PNM states that the Company intends to issue the energy 

transition bonds in January or February 2024, at least 18 months after the abandonment of Unit 1 

and 15 months after the abandonment of Unit 4. 

6. PNM’s new plan severs the fundamental linkage in the Energy Transition Act between 

a qualifying generating facility’s abandonment and the securitization of energy transition costs and 

imposition of ETCs. 

7. The Financing Order does not contemplate or establish any remedy to address the de-

linkage of the abandonment from the energy transition bond issuance and imposition of ETCs that 

PNM is now planning. 

8. The materially changed circumstances revealed in the Commission’s investigation in 

this proceeding require the Commission, acting pursuant to its supervisory authority over the rates 

and service of jurisdictional utilities, to issue an Order that addresses the de-linked scenario and 
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establishes a remedial mechanism that ensures the rates charged to PNM customers are fair, just, 

and reasonable and protects customers from the double recovery and other potential harms 

resulting from the de-linkage PNM conceived and opted to execute without this Commission’s 

prior authorization. 

9. PNM’s new plan constitutes a moral hazard that, without the remediation ordered 

herein, threatens substantial and potentially irremediable harm to ratepayers. 

10. PNM should be directed to transfer the Section 16 payments due and owing to the 

Indian Affairs Fund, the Economic Development Assistance Fund, and the Displaced Workers 

Assistance Fund within thirty days of the abandonment of San Juan Unit 1. 

11. It is in the best interests of ratepayers and the public interest for the Commission to 

evaluate the prudence of any unreasonable delay in financing San Juan costs beyond the dates of 

abandonment. The Commission’s evaluation should examine, at a minimum, any increased interest 

rate that PNM’s bonds incur as a result of the delay, whether PNM shareholders should be 

responsible for such added costs, whether PNM’s delay beyond the dates of abandonment is 

outside the authority provided the Company in the Financing Order, and whether such delay 

impaired or might impair the marketability of any energy transition bonds PNM has issued or 

eventually issues. 

PNM therefore should include in its next base rate case application filing an explanation 

and defense of the prudence of delaying its bond issuance beyond the San Juan abandonment dates 

and what actions PNM may take or has taken to protect customers from interest rate increases 

incurred as a result of PNM’s intended bond issuance delay and to ensure the continued 

marketability of any energy transition bonds issued by the Company. 
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VI. DECRETAL PARAGRAPHS 

The Commission, having adopted and approved the findings of fact and conclusions of law 

as stated above, ORDERS that: 

A. The findings, conclusions, analyses, determinations, and rulings made and construed 

herein are hereby adopted and approved as the findings, conclusions, analyses, determinations, 

and rulings of the Commission. 

B. PNM shall file an Advice Notice by July 1, 2022 that revises PNM’s rates to remove 

all of the costs of San Juan Unit 1 from rates and issues rate credits to customers using the 

allocation and rate design methodology approved for the ETCs in the Financing Order, as 

described above. 

C. PNM shall file an Advice Notice by October 1, 2022 that revises PNM’s rates to 

remove all of the costs of San Juan Unit 4 and the San Juan common facilities from rates and issues 

rate credits to customers using the allocation and rate design methodology approved for the ETCs 

in the Financing Order, as described above. 

D. PNM shall transfer the payments due and owing under NMSA 1979, § 62-18-16 to 

the Indian Affairs Fund, the Economic Development Assistance Fund, and the Displaced Workers 

Assistance Fund within thirty days of the abandonment of San Juan Unit 1. 

E. PNM shall include in its next base rate case application filing an explanation and 

defense of the prudence of delaying its bond issuance beyond the San Juan abandonment dates and 

what actions PNM may take or has taken to protect customers from interest rate increases incurred 

as a result of PNM’s intended bond issuance delay and to ensure the continued marketability of 

any energy transition bonds issued by the Company. 

F. PNM’s suggested corrections to the hearing transcript are approved. 
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G. PNM shall comply with all requirements established in this Order, including but not 

limited to matters involving future cases before the Commission. 

H. In accordance with l.2.2.35(D) NMAC, the Commission has taken administrative 

notice of all Commission orders, rules, decisions, and other relevant materials in all Commission 

proceedings cited in this Order. 

I. The evidentiary record is closed. 

J. Any argument, issue, or matter not specifically addressed or rule on during this 

proceeding is resolved consistent with the findings and conclusions of this Final Order and the 

Commission’s Rules. 

K. This Order is effective immediately. 

L. Copies of this Order shall be served on all parties listed on the official service list for 

this case. 

M. This docket is closed. 

ISSUED at Santa Fe, New Mexico this 17th day of June 2022. 

NEW MEXICO PUBLIC REGULATION COMMISSION 

/s/ Anthony F. Medeiros   /s/ Ashley C. Schannauer 
Anthony F. Medeiros Ashley C. Schannauer 
Hearing Examiner Hearing Examiner 
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