BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF THE APPLICATION
OF PUBLIC SERVICE COMPANY OF NEW
MEXICO FOR REVISION OF ITS RETAIL
ELECTRIC RATES PURSUANT TO ADVICE
NOTICE NO. 533

Case No, 16-00276-UT

PUBLIC SERVICE COMPANY OF NEW
MEXICO,

Applicant.

L A it A R P g T S

REVISED ORDER PARTIALLY ADOPTING
CERTIFICATION OF STIPULATION

THIS MATTER comes before the New Mexico Public Regulation Commission
(“Commission”) upon rehearing of its December 20, 2017 Order Partially Adopting the October 31,
2017 Certification of Stipulation issued by Hearing Examiners Ashley Schannauer and Anthony
Medeiros (“Hearing Examiners”), concemning the May 23, 2017 Revised Stipulation addressing
Public Service Company of New Mexico’s (“PNM”) December 7, 2016 Application for a rate
increase under Advice Notice No. 533, and other approvals and authorizations. Having considered
the pleadings and the record in this case, and being otherwise fully informed in the premises,

THE COMMISSION FINDS AND CONCLUDES:

1. The Commission has jurisdiction over the parties and the subject matter of this case.

2. The statement of the case, discussion, findings of fact, conclusions of law, and
decretal paragraphs set forth in the Certification (a copy of which is not attached hereto due to its
length), should be adopted and incorporated herein by reference except to the extent such are
expressly modified or disapproved herein.

3. Exceptions to the Certification v?ere filed on November 13, 2017, by PNM, the
Commission’s Utility Division Staft (“Staff”) and the New Mexico Attorney General

(“AG”)(jointly), New Energy Economy (“NEE”), Western Resource Advocates (“WRA”) and
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Coalition for Clean Affordable Energy (“CCAE”)(jointly), Albuquerque Bernalillo County Water
Authority (*“ABCWUA”), the City of Albuquerque and Bernalillo County (jointly) (“City/County’),
New Mexico Industrial Energy Consumers (“NMIEC”), and The Kroger Co. ("Kroger").

4, Responses to the filed exceptions were filed on November 20, 2017 by Kroger, PNM

and NEE.
PNM’s APPLICATION:
5. PNM’s original December 7, 2016 Application requests a rate increase of

approximately $99.2 million effective January 1, 2018 with a requested return on equity of
10.125%. PNM'’s Application proposes to mitigate the rate impact on PNM customers by phasing
in the rate increase over two years. The first phase rate increase would be $50 million, equaling a
7.2% increase, effective January 1, 2018. The second phase rate increase would add the remaining

$49.2 million, or an additional 7.1%, taking effect January 1, 2019,

6. The requested rate increase would result in a projected overall system average non-
fuel revenue requirement increase of 14.33%. The Application would limit the average non-fuel
revenue requirement increase for the residential class to 15.76%. PNM states that the proposed
increase would result in an overall bill impact to the residential customer class of 12.79%. The

system average bill impact for all customer classes is slightly more than 11 %.

7. For a PNM residential customer using an average of 563kWh per month, the average
bill, including the projected applicable riders, would increase by $10.49 per month. PNM estimated
that an average residential customer’s monthly bill would increase by $5.82 in 2018 and by an

additional $4.67 in 2019 under the phase-in schedule.




8. PNM asserts approximately 65% of the $99.2 million revenue request is related to
PNM’s ongoing capital investments. This includes costs related to the retirement of San Juan
Generating Station (SJGS) Units 2 and 3, the use of 134 MW Palo Verde Unit 3 and the acquisition
of an additional 132 MW interest in SJGS Unit 4 approved in Case No, 13-00390-UT. The costs
also include $148 million in capital improvements at Four Corners Power Plant (FCPP) and $46

million in capital improvements at SJIGS.

THE REVISED STIPULATION

9, The principal provisions of the Revised Stipulation would reduce PNM’s non-fuel
base rate revenue increase by $36.9M from $99.2M to $62.3M through a $20.4 million reduction of
PNM’s proposed cost of service filing and a non-specific adjustment of $16.5 million. The Revised
Stipulation constitutes what 1s termed a “black box™ settlement because the stipulating parties have
agreed only on a result and not on specific adjustments to individual cost of service items that

ultimately produce the result beyond the following:

10.  First, PNM’s requested return on equity (ROE) would be reduced from PNM’s
original request of 10.125% to remain at the current 9.575% ROE as approved in Case 15-00261-

UT. This would result in a $10.6M revenue reduction.

11. Second, under Paragraph 7, PNM would be required to accelerate amortization of
excess deferred state income taxes resulting from the phased-in reduction to the New Mexico state
corporate income tax rate from 20 years to the 3 years agreed to in the stipulation. This would
result in a $6.1M revenue reduction.

12.  Third, Paragraph 9 which would permit PNM to recover its $90.1M capital

investment in Selective Catalytic Reduction (“SCR”) technology at FCPP in rate base at a reduced




rate of return equal to PNM’s embedded cost of debt of 4.93% rather than PNM’s requested
weighted average cost of capital. This provision would result in a $21M write-off and reduce
PNM’s originally requested $5.9M annual revenue requirement to $2.8M. This would result in a

$6.1M revenue reduction.

13.  The final $16.5M non-specific reduction in the revenue requirement was negotiated

to reduce the increased revenue requirement to a level at which the parties could reach agreement.

14.  The increase under the revised Stipulation would still be implemented in two phases
- $32.3M beginning January 1, 2018 and $30M beginning January 1, 2019. (PARAGRAPH 1)

15.  In addition to the reductions in the revenue requirement, PNM would be restricted
from seeking to implement any other non-fuel base rate changes with an effective date prior to
January 1, 2020. (PARAGRAPH 6)

16,  In the event changes to federal corporate income tax laws are enacted on or before
November 1, 2018 which are effective and applicable to PNM on or before January 1, 2019, PNM
will make an adjustment to the illustrative cost of service for the Phase II rate increase to account
for the calculation of corporate taxes and cost of debt. (PARAGRAPH 5)

17.  In addition to the revenue adjustments noted above, PARAGRAPHS 11, 12, 13,
and 18 would institute what the Signatories describe as a “pro rata” rate design to allocate the
revenue increases resulting from the Revised Stipulation. The pro rata allocation applies to twelve
of the fifteen rate classes. The three other rate classes — Rates 3B, 11B and 20 - would be allocated
a reduced portion of the stipulated revenue increase adopted by the Revised Stipulation. The
Revised Stipulation states that special treatment of these rate classes is warranted to mitigate the

rate impact on Rate 3B, in recognition of Rate 11B’s “historical load shifting capabilities,” and Rate




20’s “energy and demand savings resulting from conversion of municipalities’ street lighting to

LED lighting.”

CERTIFICATION OF STIPULATION:

18. The Commission applies the following standard when reviewing contested
stipulations:

{(a) the parties and Staff had notice and an opportunity to be heard on the
stipulation;

(b) substantial evidence in the record as a whole supports the Commission’s

conclusion that the stipulation is fair, just and reasonable and in the public
interest;

(c) the stipulation is in accordance with applicable law.

19. The Commission considers the following criteria in determining whether a
stipulation is fair, just and reasonable and in the public interest:

1. Is the settlement a product of serious bargaining among capable, knowledgeable parties?

2. Does the settlement, as a whole, benefit customers and the public interest?

3. Does the settlement, as a whole, violate any important regulatory principle or practice?

The Hearing Examiners must follow Commission precedent when addressing whether *“the
stipulation is in accordance with applicable law.” In so doing, the Commission has approved a
Hearing Examiner’s determination of the merits of specific issues contested by non-stipulating
parties in order to determine whether the stipulation is accordance with applicable law or violates

important regulatory principles.

SUMMARY OF RECOMMENDED MODIFICATIONS TO REVISED STIPULATION
AFFECTING REVENUE REQUIREMENT




20.  Following the conclusion of an evidentiary hearing with the Signatories, the Hearing
Examiners issued a Certification of Stipulation recommending certain modifications to the Revised
Stipulation to bring the provisions of the Revised Stipulation into accordance with regulatory
principles and to assure it is fair, just, reasonable and in the public interest.

21.  Paragraph 8 - The Certification recommends that Paragraph 8 mandating a
depreciation study for FCPP in PNM’s next rate case be deleted. The recommendation has no
effect on rates in the current case, but could create a claim that the costs of such study were pre-
approved in a subsequent rate case. There is no need for the Commission to order that such a study

be performed,

22, Paragraph 9 — The Certification finds that the Revised Stipulation provision
permitting PNM’s recovery of the cost of PNM’s SCR expenditures at FCPP is unreasonable and
not in accordance with the law based on the Hearing Examiner’s finding that PNM’s decision to

continue the use of FCPP was not prudent.

23.  'The Hearing Examiners further found that the proper remedy for PNM’s imprudence
is to exclude recovery not only of the cost of the FCPP SCR expenditures, but also PNM’s
expenditures in other FCPP capital investments necessary to extend the operational life of FCPP

through 2031,

24.  The Hearing Examiners also found that Paragraph 9 should be amended to permit
recovery of $9.6M of the $46M in capital inveétments for San Juan Generating Station (SJGS)
requested by PNM that relate to projects relating to closure of SIGS 1 & 4. However, the
disallowance of the remaining $36M is temporary and PNM may seek the recovery of the
disallowed costs in its 2020 rate case upon a proper showing of necessity and reasonableness of

such costs.




25.  The Certification provides that PNM should calculate the annual revenue
requirement impact of the disallowances recommended for the capital expenditures for Four
Corners and San Juan and recommends that if the annual impact of the additional disallowances
prescribed in the modified paragraphs exceeds $16.5 million, the $62.3M non-fuel base rate
revenue increase should be reduced by the amount that exceeds the $16.5M. The Certification
recommends that if the annual impact of the additional allowances is less than $16.5 million, there
should be no additional reduction to the $62.3M revenue requirement.

26.  The Certification identifies a number of other additional concessions in the Revised
Stipulation that are examined in that document that do not significantly affect either the revenue
requirement or the allocation of costs to ratepayers, Those to which exceptions have been taken are

discussed herein.

RECOMMENDED MODIFICATIONS TO REVISED STIPULATION RATE DESIGN

27.  The Certification finds that Paragraphs 12, 13 and 18 of the Revised Stipulation
adopting a “pro rata” revenue allocation methodology and providing special concessions and
discounts to Rate Classes 3B, 11B and 20 do not comport with applicable regulatory principles.
The Certification finds that the proposed “reduced pro rata allocation” does not move rates closer to
the goal of cost based recovery, is inconsistent with the principles of gradualism and results in
discriminatory rates due to the special rate concessions which remove these three rate classes from
the “pro rata” allocation method applies to the remaining twelve rate classes and results in two of
the rates classes receiving substantially discounted rate increases. The Certification recommends
removal of such provisions and substitution of a pro rata allocation of the rate increases across all

rate classes so that each rate class ultimately receives a revenue increase of 9,04%.




GENERAL EXCEPTIONS TO THE CERTIFICATION AND PROPOSED REVISIONS TO
THE REVISED STIPULATION

EXCEPTIONS: Staff & AG; PNM 1: ABCWUA Exception 3;: CCAE/WRA: Kroger 1

28. A number of parties raise generalized exceptions to the Certification’s
recommendation that the Revised Stipulation be rejected and conditioning approval on the
Signatories’ acceptance of revisions that disturb the balance of the benefits that the Signatories have
bargained for in the Revised Stipulation.

29.  Staff and the Attorney General filed a joint exception objecting to the
Certification’s recommended modifications to revenue requirement and rate design issues. They
argue that the Revised Stipulation represents a negotiated outcome with benefits recognized and
accepted by representatives of “a diverse group of parties with a wide range of disparate and even
conflicting interests” comprising virtually all ratepayer interests in PNM’s service territory and that
the Certification’s recommended modifications would not result in a lower revenue requirement.
They further argue that the Certification’s proposed modifications may not be accepted by all
Signatories and in that event, all benefits of the Revised Stipulation may be lost if a litigated
proceeding is commenced because such litigation would likely not provide a better outcome than
the Revised Stipulation. Staff and the AG further argue that the Commission should not substitute
its own judgment on matters that the Signatories have examined and resolved to their mutual
agreement.

30. PNM also points to the diverse range of interests represented by the Signatories in
support of its assertion that the revised Stipulation is the product of serious bargaining among
capable, knowledgeable parties, citing that the Signatories represent residential and small business
ratepayers (AG), the public interest (Staff); large municipal and government consumers (City of

Albuquerque/County of Bernalillo); large public water and wastewater systems (ABCWUA);




environmental groups (WRA/CCAE/Sierra Club}), renewable energy production advocates (REIA),
large industrial and state higher educational institution ratepayers (NMIEC); and high load
commercial ratepayers (Walmart/Sam’s & Kroger).

31.  PNM asserts that the Commission must consider these broad range of interests and
that these Signatories carefully crafted the Stipulation to balance the interests of the public,
consumers and uvtility sharcholders in reaching a reasonable solution with concessions that will be
lost if this case is litigated. PNM identifies two specific benefits of the Revised Stipulation that will
be lost if the case is litigated because the Commission lacks authority outside the Commission to
impose such conditions; PNM’s agreement to defer recovery of $30M of revenue recovery for one
year to the second phase of the proposed two stage phase in of rates and reductions to rates to
reflect anticipated federal income tax change benefits.

32, ABCWUA similarly argues that rejecting the Revised Stipulation would end the
parties’ willingness to engage in settlement negotiations and the Certification should be rejected
because the Hearing Examiners manufactured evidence that cannot legally be considered to the
exclusion of the evidence put forward by the Signatories and which violated the Signatories’ due
process rights.

33, CCAE/WRA?’s joint exception also asserts that the Revised Stipulation represents a
balanced bargain negotiated by competent parties and the Commission should not pick and choose
among the various provisions in the stipulation that would upset that balance based on the Hearing
Examiners’ substitution of their preferences for the result agreed upon by the parties. CCAE/WRA
asserts this would undermine the Commission’s policy stating a preference for settlement of cases.

34.  Kroger also asserts that the Commission should not alter the delicate balance
between the provisions in the Revised Stipulation because the Revised Stipulation is a product of

serious bargaining among capable and knowledgeable parties representing extremely diverse




interests including PNM, residential customers, commercial customers, industrial customers,
municipalities and enviroﬁmental interests, Kroger argues that each party agreed to provisions in
the Stipulation that they might otherwise disagree with, because the provisions were a part of a
larger package that each signatory evaluated to be reasonable as a whole, stating: “Tt is generally
unfair to make a la carte changes to a comprehensive settlement given that one or more of the
Signatories may not have agreed to the total settlement package if they had known that some
individual provision of unique importance to that signatory would later be modified .... Each
provision of the Revised Stipulation represents an issue that may have been uniquely important to
one or more of the Signatories, without which that signatory may not have agreéd to the total
settlement package.” Kroger opines that revising a carefully negotiated settlement agreement is
likely to have a chilling effect on the willingness of parties to agree to settlement agreements in the

future.

Procedure for Reviewing Stipulation, Role of Hearing Examiners and Bench Reguests

35. A number of Signatories also make generalized assertions in various exceptions that
t000he Hearing Examiners somehow exceeded their authority or violated the standards for review
of a contested stipulation by examining the validity of what would have been contested issues in a
fully litigated case. Similarly, other Signatories raise objections in their exceptions to the Hearing
Examiners’ practice of issuing their own bench requests and eliciting evidence and testimony that

may not align with the positions of those arguing in favor of the proposed Stipulation.

36.  The Commission’s initial order in this matter vested the Hearing Examiners with
authority to conduct any necessary hearings and to take any other actions consistent with
Commission procedure. The Hearing Examiners were not restricted to merely examining the issues

before them as suggested by the terms of the Stipulation. The parties misperceive the role of the
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Commission. The Commission does not function by merely adjudicating purely personal rights like
a court of law in a civil case where it would face limitations on influencing the outcome of a
litigated matter. Under §62-6-4 NMSA 1978, the Commission — and by extension through the
delegation of powers — the Hearing Examiners also, exercise broad power to supervise and regulate
utilities in order to protect utility ratepayers and ensure that the utility provides reasonable and

proper service at fair, just, and reasonable rates.

37.  The Commission addressed and rejected these same objections in PNM’s most

recent rate case, 15-00261-UT:

The Commission has broad plenary authority to inquire into matters within
its jurisdiction and is not only entitled, but obligated, to exercise that authority to
ensure that a sufficient factual record is developed to support its decision on all of
the issues presented by an application. There should be no need to repeat the
Supreme Court’s recognition in Mountain States Telephone and Telegraph Company
v. New Mexico State Corporation Commission, 1977-NMSC-032, § 19, 90 N.M.
325, 331 that the Commission’s duty is furthermore an affirmative duty rather than
passive. "([I]Jt could hardly be envisioned that the commissioners would sit as
spectators, like Roman Emperors in the coliseum, and simply exhibit a "thumbs-up
or thumbs down’ judgment as the dust of battle settles in the arena.”

38.  The Commission also responded to such objections in its review of the proposed
stipulaﬁon in Case 10-00086-UT. There the Commission rejected the argument of therExcepting
Signatories (“ES”) that it was impermissible for the Hearing Examiner, and by extension, the
Commission:

to determine whether individual elements of the Stipulation could be improved by
performing the same type of analysis that would be applied in a fully litigated rate
case, That approach, ES contend, is completely at odds with the Final Order in Re
Public Service Company of New Mexico, 110 PUR4th 69, 86 (1990) (hereinafter
cited as "PNM [990"), where the Commission’s predecessor agency held that in
reviewing a proposed stipulation the "Commission’s purpose here is not to second
guess the collective judgment of the parties supporting the stipulation, but rather to
determine if the settlement, as a package, represents a reasonable resolution of this
case.
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39.  The Commission rejected this assertion, noting:

ES’ contention that Commission precedent limits the Commission’s authority to
either accepting or rejecting the Stipulation in tofo is belied by their recognition the
Commission’s practice has been to condition approval of stipulations on the parties
agreeing to modify their stipulations or indicating that they will not oppose the
modifications.....; see, e.g., Final Orders issued in Case Nos. 08-00273-UT, 08-
00354-UT, 09-00171-UT, 10-00347-UT, and 08-00078-UT. That, in fact, is largely
the procedure that the Hearing Examiner is recommending with respect to her
recommended modifications, As explained in her Certification, if the Commission
approves any modifications to a stipulation, the Signatories may choose to withdraw
from the stipulation. .... If the Signatory Parties here determine to withdraw from the
Stipulation, they would then return to litigating the merits of PNM’s rate application.
As a result, none of their rights will have been prejudiced if the Commission
determines that certain modifications to the Stipulation must be made and the parties
determine that they cannot agree to those modifications.

The Commission agrees ...that ES’ contention that the Commission should not
"second guess" the Signatory Parties” judgment is at least somewhat misplaced. As
pointed out... there are knowledgeable parties that disagree with at least some of the
Signatory Parties’ judgments reflected in the Stipulation. More importantly,
however, the assertion that the Commission cannot "second guess" the Signatory
Parties suggests that the Commission should not reject a stipulation in its entirety
because doing so would also constitute impermissible "second guessing." Any such
notion ignores the Commission’s mandated role and public responsibility of ensuring
that a utility’s rates are just and reasonable, Rather, as made clear by New Mexico
Industrial Energy Consumers v. New Mexico Public Service Commission, 104 N.M.
565, 570-571, 725 P.2d 244, 249-50 (1986), the Commission can approve a
contested stipulation if substantial evidence in the record as a whole supports the
Commission’s balancing of interests and determination that the stipulation is
reasonable. Thus, if the record shows that substantial evidence would not support a
finding that a stipulation, when taken as a whole, is just and reasonable, then
modifying it in ways that render it just and reasonable is not second-guessing the
stipulating parties, but complying with the Commission’s statutory mandate and role
of protecting the public interest.

40.  The Commission rejects the assertions by various parties that in the current matter,

the Hearing Examiners have exceeded their authority or violated the rights of the parties by eliciting
testimony and evidence through questions or the use of bench requests with a view to “testing”
whether the proposed Stipulation 1s fair, just, reasonable, in the public interest and consistent with

applicable regulatory and legal principles. The Commission further rejects assertions that in
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performing such duties, the Hearing Examiners display bias against the position of the Signatories

or have prejudged the merits of matter at issue.

EXCEPTIONS TO RECOMMENDED CHANGES TO REVENUE REQUIREMENT:

PARAGRAPH 5 - ANTICIPATED FEDERAL CORPORATE INCOME TAX
CHANGES & EFFECTIVE DATE OF REVENUE INCREASE

Certification p. 15

EXCEPTIONS: PNM EXCEPTION VI

41.  Paragraph 5 provides that in the event changes to federal corporate income tax laws
are enacted on or before November 1, 2018 which are effective and applicable to PNM on or before
January 1, 2019, PNM shall make an adjustment to the illustrative cost of service for the Phase II
rate increase to account for the calculation of corporate taxes and cost of debt.

42, While no modifications to this paragraph of the Revised Stipulation were
recommended by the Certification, the Commission takes notice of an additional known change that
requires a modification to the terms of this paragraph. In light of the recent passage of legislation
putting in effect the tax reductions contemplated by this paragraph, the language of the first portion
of Paragraph 5 should be changed to state; “If changes to reform the federal corporate income tax
laws are enacted to become effective for 2018 and/or 2019 calendar years and are applicable to
PNM, PNM shall make an adjustment to the illustrative cost of service for the Phase I and Phase II
rate increases to account for the following changes to the calculation of PNM corporate income
taxes and cost of debt.” The final line of Paragraph 5, following Subsection (e), should similarly be
changed to state: “The adjustment to account for any changes to the calculation of corporate income

taxes and cost of debt shall be incorporated into the Phase I and Phase II compliance Advice Notice
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filings described in Paragraph 26 of this Revised Stipulation, and shall not delay the stipulated
Phase II change of rates effective with service rendered beginning January 1, 2019.”

43,  The Commission notes that PNM’s EXCEPTION VI takes exception to the
Hearing Examiners’ Certification recommendation altering the language of Paragraphs 5, 22, 28
and 29 indicating that the Phase I and II base revenue increases be implemented for “service
rendered” after January 1, 2018 and January 1, 2019 rather than the stipulated provision providing
for “customer bills rendered” after January 1, 2018 and January 1, 2019.

44,  PNM asserts this revision contravenes existing Commission practice and that doing
so is arbitrary and capricious because this constitutes adoption of a new policy without notice that

violates PNM’s rights, citing Hobbs Gas Co. v. New Mexico Pub. Serv. Comm’n, 1993-NMSC-032.

Yet, in addition to a string of prior cases in which the “bills rendered” provision was adopted, PNM
refers to the Corrected Recommended Decision adopted by the Commission in its most recent rate
proceeding, Case 15-00261-UT. In that case, the Commission stated: “Normally, new rates take
effect for service rendered beginning on the effective date to avoid retroactive ratemaking issues.
However, it is reasonable in this case to allow new rates to take effect for bills rendered beginning
on the effective date because of the PRC’s extension of the suspension period.” The Certification
further identifies several other cases which apply the “service rendered” standard. Accordingly, the
Commission rejects PNM’s assertion that it lacked notice of the Commission application of the

“service rendered” standard or that in anyway vicolates PNM’s rights,

45.  PNM asserts the same standard that was applied in 15-00261-UT should control in
this case because the suspension period has been extended. While that is true, in 15-00261-UT the
extension of suspension was done to accommodate the Commission’s need for additional hearings
on issues it raised. By contrast, in this case both the extension and a tolling of the suspension period

was done to benefit PNM and the other Signatories’ requests for the Commission to consider the
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revised Stipulation after the initial Stipulation was rejected. Accordingly, any resultant delay in the
rendering of a final decision in this case must be weighed against the benefit conferred on PNM,
Moreover, PNM’s application involves the use of a future test year. In recent proceedings before
the Commission in Case 14-00332-UT, PNM, among others, successfully argued that the phrase
"expected to take effect” in §62-3-3(P) definition of "future test year" should be interpreted to mean
that a rate case increase application filed a public utility using a future test year may use a fully
forecasted test year that may begin as long as thirteen months after filing the application and advice
notice. This period includes the three months extension under §62-8-7. Accordingly, in so doing,
PNM confirmed a benefit to itself from the three-month extengion period and this benefit should
properly have weighed against any claim of prejudice to PNM in the event such extension of the
suspension period is utilized. The use of the “for service rendered” provision is appropriate in such

cascs.

PARAGRAPH 8 — FCPP Depreciation Study

Certification pp. 15-18

(EXCEPTIONS: PNM Exception #4; CCAE/WRA:; NMIEC Exception B)

46.  PNM, NMIEC and CCAE/WRA take exception to the Certification’s exclusion of
the provisions of Paragraph 8 of the Revised Stipulation requiring PNM to file a general
depreciatiqn study in its next rate case proposing a depreciable life for PNM’s capital investments
in FCPP based on the 2031 expiration date of the FCPP Coal Supply Agreement (“CSA™),

47.  The Signatories argue that rejection of this paragraph is unwarranted as a provision
in Paragraph 8 provides that the Signatories reserve the right to take any position in future general
rate cases regarding the appropriate depreciable life for FCPP and that the Commission would not

be bound to approve the depreciable life proposed by PNM in any future proceeding.
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48. The Commission agrees with the Hearing Examiners’ recommendation that
Paragraph 8 mandating a depreciation study for FCPP in PNM’s next rate case be deleted. The
recommendation has no effect on rates in the current case, but could create a claim both that the
Commission is tacitly pre-approving the proposed 2031 termination date or the reasonableness of
the costs of such study for recovery in a subsequent rate case. While this paragraph contains a
provision that the Commission is not bound by the terms of this paragraph, there is correspondingly
no need shown for the Commission to order that such study be performed. PNM is in no way

prevented from making its own determination as to whether such a study is necessary.

PARAGRAPH 9 — Four Corners Power Plant - SCR & Capital Expenses
(Certification, pp. 19-75)
EXCEPTIONS: PNM Exception 2 & 3; NMIEC Exception B, WRA/CCAE; NEE

49, PNM and NMIEC take exception to the Certification’s finding of imprudence on
the part of PNM in its determination to continue investment in FCPP and rejection of Revised
Stipulation Paragraph 9 which would permit rate base recovery of PNM’s $90.1M capital
investment in Selective Catalytic Reduction (“SCR”) technelogy at FCPP at a reduced rate of return
equal to PNM’s embedded cost of debt at 4.93% rather than PNM’s requested weighted average
cost of capital. PNM indicates that this stipulated provision would result in a $21.1M write-off to
PNM earnings and reduces PNM’s originally requested $8.3M annual non-fuel revenue requirement
for the SCR investment to $5.2M; a difference of about $3.1M.

50. The Certification’s finding of imprudence is based on a finding that PNM'’s
decisions to continue use of FCPP as a generation resource, to renew the various agreements by
which PNM participates in joint ownership and operation of FCPP with several other utilities, and

to make the additional capital investments necessary to keep FCPP operational were imprudent
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because PNM failed to properly and continually evaluate the cost-effectiveness of its decision to
continue investment in FCPP over the period of time in which it retained the ability to change its
chosen course of action. The Certification concludes that permitting PNM to recover the costs of
this imprudent investment, even as limited by under the terms of the Revised Stipulation, would not

be fair, just, reasonable, in the public interest and consistent with applicable regulations or law.

The Certification recommends moditying the Revised Stipulation to reject PNM’s recovery
of any return on the FCPP SCR expenditures and other capital expenditures in Paragraph 9. While
this increases the disallowance proposed by the Revised Stipulation, it still reduces the full
disallowance of all costs associated with the FCPP SCR costs and other capital expenditures that
the Certification finds would be the appropriate remedy in a litigated case and which would be
consistent with the Commission’s penalty relating to the installation of balanced draft technology
adopted in Case 15-00261-UT. (Certification, p. 68). The Certification finds that the more limited
disallowance is appropriate in the context of a stipulation in light of PNM’s status as only one of
several non-managing owners at FCPP which can be seen as a mitigating factor to reduce the

severity of the imprudence remedy. (Certification, pp. 179-80).

51, PNM'’s exception to the Certification asserts that PNM fully and timely reviewed all
relevant factors necessary to support its decision to continue participation in FCPP and that such
decision was supported by the analyses it performed which showed that retention of FCPP as a
resource was PNM’s most cost-effective option. As the Certification notes, both PNM and the
Signatories acknowledged the terms of Paragraph 9 were negotiated to avoid likely challenges to
the prudence of PNM’s choice to continue operation of and make continued capital investments in
FCPP. In light of the potential consequences of a finding of imprudence, it appears that this

concern drove many of the other concessions in the Revised Stipulation, including the concessions
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in the stipulated rate design proposal. Both PNM and NMIEC’s exceptions further argue that the
doctrine of res judicata bars reconsideration of the issue of PNM’s imprudence at FCPP because
NEE raised the issue of prudence in its opposition to PNM’s recovery of the costs of the FCPP Coal
Supply Agreement (CSA) in Case 15-00261-UT.

52. WRA/CCAE did not oppose a finding that PNM was imprudent but also take
exception to the Certification’s rejection of Paragraph 9. Their exception does not necessarily
contest the Certification’s rejection of the Revised Stipulation as a remedy sufficient to address the
issue of PNM’s imprudence, noting:

The Revised Stipulation does not state that PNM’s decision to continue its

participation in Four Comers was prudent, or that its additional investments in SCR

at Four Comers was prudent, and no signatory, including CCAE or WRA agreed that

it was, Indeed, CCAE does not agree that continuing investment in Four Comers is

prudent. However, the Signatories were quite aware of the issue, and bargained for a

settlement that did not include any findings regarding the prudence of the plant, and

which did not foreclose further litigation on the issue. The Signatories bargained for

a partial disallowance of a return on the SCR investment in the plant - a

disallowance resulting in a $21 million write-down and $3.1 million revenue

reduction, that the Signatories all agreed was fair given the litigation risks and
uncertainty regarding remedies for any imprudence.

53.  NEE also takes exception to the Certification, but contests not the finding of
imprudence, but the sufficiency of the remedy proposed by the Certification. NEE argues that
because PNM’s imprudence relates to its decision to continue use of the FCPP, in order to fully
protect ratepayers from the effects of that imprudence, the only sufficient remedy is to require the
decertification of FCPP and fully exclude PNM’s recovery of any expenses relating to FCPP except
the cost of power used to serve ratepayers until the most cost-effective substitute generation
resource can be identified.

54.  In rejecting Paragraph 9, the Certification rejected PNM’s assertions that it acted

prudently in relying on analysis conducted in its 2008 IRP, a review of its continued participation in
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2009 and most significantly, analysis conducted in support of its 2011 IRP and a “second look™ at
its 2011 IRP analysis performed in May 2012.

55.  The Certification found that although PNM testified that it considered retirement of
coal resources in its 2008 IRP and in 2009, those analyses were stale by the time of its 2013
decision to retain FCPP. PNM utilized Strategist modeling software to analyze continued
participation in FCPP as part of its 2011 IRP and the May 2012 “second look.” The May 2012
analysis indicated it was $33M to $44M less expensive to continue using FCPP than replace the
FCPP capacity with a combined cycle gas plant. However, the Certification found PNM acted
imprudently excluding the known costs of capital improvement required to extend the life of FCPP
when it conducted its May 2012 analysis and by failing to correct and update those analyses during
the full 17 intervening months before PNM’s Board of Directors made the decision in October 2013
to extend PNM’s involvement in FCPP,

56.  The Certification further found PNM failed to correct and conduct any continuing
analysis of whether FCPP was its most cost-effective option in support of the decision through the
time it actually executed the requisite participation agreements and irrevocably committed PNM to
continued use of FCPP with the execution of the Ownership and Operating Agreement extensions
in March 2015. The Certification found this failure to update meant that PNM’s analysis omitted, at
a minimum, intervening change in the market prices for alternatives such as gas, solar and wind.
The Certification also noted that PNM ignored other developments during this period that would
have triggered a prudent utility to update and review its prior analysis, including the withdrawal of
FCPP co-owner El Paso Electric Company (EPE} from participation at FCPP announced in
November 2013, an increase in the cost es.timates for the SCR project as well as a significant
decline in the performance of FCPP as evidenced in a significant rise in the forced outage rate that

prompted concerns by other FCPP co-owners.
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57.  The Certification also relied on the fact that PNM’s May 2012 analysis was flawed
in that PNM excluded from those modeling runs the capital costs of anticipated capital expenses
necessary to extend FCPP’s operating life even though it included the costs of the operating and
maintenance costs for the anticipated improvements. The Certification noted that wOith those
capital costs included, the results of the modeling reverse and continued operation of FCPP was
revealed to be $55M more expensive than the abandonment and natural gas unit replacement
scenario. The Certification found PNM’s assertion that its decision to exclude the costs should not
be considered evidence of imprudence is belied by its own admission and separate expert testimony
that PNM’s exclusion of costs in its modeling 1) not only deviated from normal modeling practices,
but 2) contrasted sharply with PNM’s contemporaneous focus on these same capital costs when
touting the financial benefit of such expenditures on earnings in communications with shareholders.

58.  The Certification found it signiﬁcaﬁt that PNM failed to conduct any additional runs
to correct for its error despite having acknowledged this error in the summer of 2014 during the 13-
00390-UT case and that during that same time period, PNM was not only aware of EPE’s decision
to withdraw as a co-owner, PNM was engaged with other co-owners concerning whether the co-
owners would acquire any of EPE’s FCPP interest. The Certification noted that EPE’s own analysis
included the capital costs to extend the life of FCPP in its decision on whether to continue
participation in FCPP and yet, despite this, PNM failed to reassess the cost-effectiveness of its own
choice to continue participation in FCPP.

59.  The Hearing Examiners were further forced to discount PNM’s testimony because
PNM’s witnesses were unable to provide definitive testimony concerning due to their lack of
familiarity with the PNM’s analysis. PNM’s testimony stands in stark contrast to expert testimony
indicating that prudent utility management would have recognized the need for updated analysis,

The Certification rejects both PNM’s reliance on a further Strategist run performed in January 2014
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that it asserts confirmed FCPP was part of its most cost-effective resource portfolio and PNM’s
effort to characterize it as a re-evaluation of the cost-effectiveness of FCPP, noting that the
modeling run consisted merely of a single run that calculated the cost of retiring FCPP, but did not
compare those costs against the costs of continuing to use FCPP,

60.  The Certification also specifically noted evidence showing that PNM’s failure to
update its analysis was in part motivated by a desire to avoid negatively impacting the 13-00390-
UT San Juan Generating Station abandonment and replacement proceeding. As the Certification
notes, PNM General Counsel Mr. Apodaca wrote in December 2013 that “maintaining our same
level of ownership at Four Corners avoids a possible distraction with our BART filing with the PRC
next week and our negotiations with the owners at SIGS.”

61. - The Commission rejects those exceptions raising the doctrine of res judicata as a bar
to the Commission’s consideration of the prudence of PNM’s decision to continue the operation of
FCPP. The Commission agrees with the Certification that the doctrine of res judicata needs to be
applied cautiously in Commission proceedings, as the Commission acts in a legislative role in
setting rates. (See Certification of Stipulation pp. 70-71, fn.158).

62. It would be contrary to the public interest and manifest injustice would result if the
Commission were to preclude litigation of the prudence of PNM’s decision to extend participation
in the FCPP, In case 15-00261-UT, both the hearing examiner and Commission in its Final Order
limited their rulings on FCPP to the price of the coal supply contract. Were the Commission to now
hold that the doctrine of res judicata precludes challenging PNM’s further investments in FCPP
based upon prudence, a classic Catch-22 situation would result: The parties were prohibited from
challenging and obtaining a ruling on PNM’s decision to extend its participation in FCPP in the
prior case, but, PNM and NMIEC argue, cannot challenge it now because the doctrine of res

Judicata requires the issue to have been litigated in the prior case.
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63,  In civil cases New Mexico follows the “same transaction test” to determine if res
Judicata bars litigation of issues that could have been decided in a prior case, if the issue arose out
of the same common nucleus of operative facts giving rise to the prior case. If an issue in the
second case arose out of the same transaction, res judicata only bars the second action where the
litigant had a fill and fair opportunity to litigate the issue in the prior case.

64.  The Certification correctly notes that the scope of the first proceeding was limited to
litigation of the price of the coal contract, Because the Commission limited the scope of
proceedings to the coal contract (which was within the Commission’s authority to do), the
Commission finds, based on the facts of this case, that the parties did not have a full and fair
opportunity to litigate the prudence of further investments in FCPP in the prior case, and
therefore res judicata does not bar the Commission’s consideration of the issue, , Moreover, the
Commission agrees with the Certification that PNM directly put the question of PNM’s prudence at
issue through the provisions of Paragraph 9 of the Revised Stipulation and PNM’s own testimony
that the issue of PNM’s prudence was the factor motivating the agreed upon reduced return set forth
in that provision. See Certification at p. 74.

65.  Notwithstanding the Certification’s findings supporting the conclusion that PNM
acted imprudently in determining to continue its use of FCPP and assume further obligations under
the renewed FCPP agreements requiring the installation of SCR and other additional capital
investments in FCPP, the Commission acknowledges the Signatories’ arguments that the
Stipulation and its benefits should be viewed as a whole and within the context of the
Commission’s longstanding policies favoring settlement of cases. The Commission notes the
Signatories’ repeated argument that the Commission’s adoption of the Certification’s recommended
disallowances resulting from the finding of imprudence would not result in any further reduction in

the current revenue requirement below that which the Revised Stipulation already provides. Those
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Signatories propose that the Commission’s concerns about the long-term impact of FCPP and the
issue of apparent imprudence with respect to PNM’s continued use of FCPP should be reserved and
litigated in a separate future hearing.

66.  The Commission finds merit in the Signatories’ arguments that the benefits to
ratepayers under the Revised Stipulation are so significant that the Commission is justified in
deferring, for the limited duration of the period that the revised Stipulation will be in effect, a
finding on the issue of PNM’s prudence in its cqntinued participation and investment in FCPP until
PNM’s next rate filing. Deferring such ruling will permit consideration of the issue with the full
participation of all parties without any constraints that may be placed on such Signatories associated
with their current role as proponents of the proposed settlement, while also permitting a more full
opportunity for the Commission to consider the necessity and scope of any remedy in light of
PNM’s alleged imprudence; an option the Certification noted was not currently available to the
Commission in light of the limited record on that issue developed in this proceeding. In the
subsequent proceeding, administrative notice will be taken of the evidence on the issue of prudence
admitted in the current proceeding.

67.  The Certification found that an appropriate remedy for PNM’s imprudence included
denying all costs associated with the $90M SCR and $58M in additional investments and
improvements at FCPP, but settled on a disallowance of any return on the $148M of SCR and
additional capital investments at FCPP. PNM estimates the associated write-off with such
disallowance at $62M. While this Order would now defer the issue of imprudence to PNM’s next
rate case, if accepted as a modification to the revised Stipulation, the Commission finds that the
magnitude of the potential benefit to PNM of deferring the issue of PNM’s FCPP prudence requires
modification of the terms of the Revised Stipulation to balance the interests of ratepayers and the

utility. Accordingly, because the scope of the potential imprudence at issue concerns not just the
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SCR expenditures, but the additional capital investments at FCPP, the Commission finds that in lieu
of full exclusion, it is appropriate that the Signatories accept an additional modification to the
Revised Stipulation requiring that PNM recover not only the $90.1M in SCR costs as per Paragraph
9 of the Revised Stipulation, but the entire $148.7M in SCR and additional capital investments and
improvements at FCPP at the reduced rate of return equal to PNM’s embedded cost of debt. The
Commission also finds that in addition to the current $16.5M “unspecitied” revenue reduction the
Signatories should accept a further “unspecific” reduction to PNM’s revenue requirement of $9.1M,
Whiéh amount would further reduce the total revenue requirement of $62.3M under the Revised

Stipulation.

PARAGRAPHS 11, 12, 13, 18 — Pro Rata Allocation & Individual Rate Concessions
(Certification pp. 92-182)

(EXCEPTIONS: PNM _Exception 7; ABCWUA Exceptions 1, 2 & 3; NMIEC
Exception C; City & County; Staff & AG

68.  Several Signatories filed exceptions to the Certification’s rejection of the
Stipulation’s proposed rate design allocation of costs between the various rate classes which
included financial discounts by PNM to three specific rate classes: Rate 3B (General Power), Rate
11B (Water & Sewage); and Rate 20 (Streetlighting).. The Certification recommends rejecting the
proposed rate design after finding the proposed rate design is inconsistent with the Signatories’
description of it as a “pro rata” allocation, and also with principles of banding/inter-class
gradualism and cost causation because the discounts result in a rate design that is unreasonably
discriminatory between the rate classes receiving those discounts and the other rate classes. While
the Signatories describe the concessions to the three rate classes as justified by the special benefits
brought to the system by these classes, the Certification finds such special treatment is unsupported

and likely motivated by PNM’s own interest in securing itself the benefits of the Revised
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Stipulation through special concessions to specific rate classes representatives that have a history of
extensively litigating PNM’s revenue requirement.

69.  NMIEC asserts the Commission should accept the stipulated rate design without
modification and that the Certification’s proposed pure pro rata alternative does not result in a
better result and contravenes the Commission’s policy in favor of stipulations resulting in the
Signatories’ hesitance to engage in settlement negotiations, NMIEC asserts the process employed to
review the reasonableness of the Revised Stipulation was flawed because NMIEC asserts the
Hearing Examiners were biased and established ad hoc procedures to manufacture evidence to
reach a predetermined result.

70. ABCWUA also takes exception to the Certification, arguing that the Certification
should not have rejected the application of the lowest band and PNM’s granting of a $100K
voluntary contribution to Rate 11B. ABCWUA similarly argues that the Hearing Examiners relied
on manufactured evidence and that the Signatories’ due process rights were violated because they
were denied the opportunity to submit rebuttal evidence in response to such evidence. ABCWUA
specifically points to the Certification’s relianée on PNM Exhibit 39 as error, asserting ABCWUA
was improperly denied the opportunity to respond to such exhibit. ABCWUA further argues the
application of the lowest band to ABCWUA is consistent with gradualism principles and cost based
principles because it recognizes the “subsidizer” status of the members of that rate class and affords
a discount based on “fairmess principles.”

71.  The City/County points out that a great measure of public policy enters into
apportionment of rates and the Signatories’ decision to utilize the banding process to ameliorate
cross-subsidies through the allocation process was reasonable and consistent with cost causation
principles. They further argue that the $200K voluntary contribution should not be viewed as

against public policy because PNM has agreed to not recover this amount from ratepayers.
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Therefore, to the extent there is a resulting variation in rates, it does not offend §62-8-6's
prohibition against discriminatory rates because the prohibition only prohibits “unreasonable
differences.”

72.  PNM further argues that the Certification’s recommended adoption of a system
average non-fuel base rate increase of 9.04% for each rate class is unwarranted because the
allocation reached by the Signatories would only result in the other twelve rate classes recetving an
increase at only .14% above the system average or 9.18% in Phase II. PNM further repeats the
argument that the discounts to the three rate classes was justified under cost causation principles
and does not result in discriminatory rates,

73.  As the Certification notes, under the Revised Stipulation, Rate 3B receives a special
$300K revenue reduction and would experience an increase at 95% of average increase in Phase 1
and 97% of the Phase II average increase, This equates to a 4.46% increase in Phase [ and an 8.79%
increase in Phase I1.

74, Rate 11B would receive an increase at the 65% minimum banding level (reducing
the revenue attributable to Rate 11B by $276,800) as well as a further $100K “voluntary
contribution” revenue reduction. This equates to a 1.91% increase in 2018 and 4.73% in 2019.

75.  Rate 20 also receives an increase at the 65% minimum (reducing the revenue
attributable to Rate 20 by $218,396) as well as a $200K “voluntary contribution” reduction. This
equates to an increase of only .16% in 2018 and 2.98% increase in 2019. PNM agrees to not seek
recovery of the voluntary contributions to Rates 11B and 20 from other rate classes.

76.  The Signatories argue that the concessions to these three rate classes are justified in
recognition of purported “benefits” to the system brought by these customers, The Signatories
point to Rate 3B customers’ characteristic high load factor and the fact that Rate 3B has historically

been a subsidizer of other rate classes, identifying a $14M subsidy to justify the $300K adjustment.
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With regard to Rate 11B, the Signatories point to benefits resulting from Rate 11B customers’
ability to shift load to the Time of Use (TOU) off-peak period as well as correction of an
overstatement of Rate 11B’s projected non-coincident peak demands in the Test Period which over
allocated distribution related costs to Rate 11B. Also, with regard to Rate 20, the Signatories justify
the $418,396 concession to Rate 20 in recognition of energy and demand savings likely to result
from municipal customers’ conversion to LED lighting and Rate 20’s asserted status as a subsidizer
of other rate classes.

77.  The Commission finds on reconsideration that the Rate Design in the Revised
Stipulation should be approved and declines to adopt the Certification’s proposed substitute pro
rata allocation methodology. Although the Commission has concerns about the issues of
discrimination and adherence to cost causation principles raised in the Certification, the
Commission finds the Signatories’ arguments are not wholly without support and accepts the
proposed rate design as a temporary departure from the from the goal of cost based rates. The
Commission notes that it accepts this design only on the basis that in reviewing the provisions and
benefits of the Stipulation as a whole, the significant relief provided under these concessions serves
as the basis for a significant and integral portion of the bargain negotiated by the Signatories in this
case and that the benefits to ratepayers from the Revised Stipulation provide a justification for the
departure represented by the rate design in the Revised Stipulation

78.  Finally, notwithstanding its ruling on this issue, the Commission further rejects
ABCWUA'’s assertion that the Hearing Examiners’ admission and reliance on evidence adduced
through bench requests including PNM Exhibit 39, is improper or that parties were denied due
process. With respect to PNM Exhibit 39 particularly, the Commission notes that ABCWUA was
aware of the Hearing Examiners’ request for the information six days prior to its admission in court

and at that time was asked for but offered no objection to such admission. ABCWUA did not
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object for sixteen additional days until it filed the Motion to Strike appended to its Exceptions. In

light of this delay, the Hearing Examiners consideration of the evidence was not improper,

- PARAGRAPH 17 - Rider 8
(Certification pp. 118-129)
EXCEPTIONS: PNM Exception 8; NMIEC Exception E,

79.  Paragraph 17 provides that discounts approved in Case 15-00261-UT provided to the
Incremental Interruptible Power Rate (IIPR} through Rate Rider 8 be maintained until the effective
date of any rates in PNM’s next rate case and that the IIPR customers and PNM will meet prior to
July 1, 2019 to discuss the rate. The rate applies to eight customers taking service under rates 3C
(General Power-Low Load Factor), 4B (Large Power) and 35B (large Power >3000kW),

80.  The Final Order in 15-00261-UT provided that this discount would be re-examined
in PNM’s next rate case. Because the Stipulation does not provide for a resolution of the IIPR
discounts, the Stipulation provides that the rate be continued rather than invite rate shock. The
Certification agrees and finds that the ITPR discounts should be maintained on an interim basis.
However, the Certification indicates that the Commission’s Final Order should provide that Rider 8
will not be approved in its current form in PNM’s next rate case. PNM and NMIEC take exception
to the Certification on this point. PNM asserts that the Commission should not place any limits on
possible terms of Rider 8.

81. The Commission finds the exceptions should be granted. The effect of the
Certification recommendation is otherwise to maintain the status quo until the next rate case when
the inquiry identified in 15-00261-UT can be conducted. In light of the fact that the issue of IIPR
and the Rider 8 discount has not been litigated in this case, the status quo with regard to ali

provisions relating to the [IPR should similarly be maintained until the next rate proceeding at
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which time the Commission will undertake a full examination of whether the IIPR should be

discontinued as contemplated by 15-00261-UT

PARAGRAPH 25 — Rate 3B
(Certification pp. 137-146)
EXCEPTIONS: Kroger Exception

82.  Kroger filed testimony secking approval of a separate intra-class rate design for Rate
3B (General Power — Time of Use) in accordance with Paragraph 25, which preserved the right of
the Signatories to litigate Rate 3B’s intra-class elements at the hearing on the Revised Stipulation.
Kroger takes exception to the Certification’s rejection of its proposed rate design for Rate 3B based
in part on opposing testimony filed by PNM and the City/County supporting the application of the
pro-rata allocation proposed by the Revised Stipulation for Rate 3B rather than Kroger’s design.

83.  Inits exception and the hearing, Kroger argued in favor of a cost based rate design
for Rate 3B based on the rate design in PNM’s original Application. Kroger proposed to set demand
rates at 92% of the cost based level in summer and 95% for the rest of the year. In 15-00261-UT,
the Commission agreed that Rate 3B should recover its demand related costs through the use of the
demand charge rather than through variable energy charges in order to avoid subsidizing lower load
factor customers and thereby remain more consistent with principles of cost causation. Kroger
asserts that its proposed rate design is more cost based in accordance. with the requirements set in
15-00261-UT than that proposed in the revised Stipulation.

84.  While PNM supports the goals of Kroger’s design in principal, both PNM and the
City/County oppose utilizing Kroger’s proposed Rate 3B design in the context of a stipulation as
not sufficiently cost-justified. Their opposition is based on the lack of accepted cost of service

figures needed to accurately allocate costs in light of the illustrative cost of service that would be
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utilized under the Revised Stipulation. The opposing parties raised concerns relating to a
misalignment in pricing and economics of rates, specifically between rates 3B and 4B (Large Power
-Time of Use), that would result from altering the economics of one commercial rate class in
isolation from other rate classes. The opposing parties asserted that this may then cause customers
in other rate classes to migrate, e.g., from rate 4B to rate 3B. This could result in a movement away
from cost based rates potentially and potentially erode PNM’s revenue as well. The City/County
and PNM assert use of the pro rata allocation under the Stipulation is more appropriate even though
the cost of service figures from which the pro rata increases are measured are older than the cost of
service figures proposed in PNM’s Application. This is because these figures were litigated and
accepted in PNM'’s last rate case (15-00261-UT) and competed less than a year before.

85.  The Commission finds the Hearing Examiners correctly rejected Kroger's proposal
despite its reliance on the ‘“aged” cost of service figures adopted in the 15-00261-UT case.
Testimony provided valid concerns about potential impacts of Kroger’s proposal in light of the lack
of an accurate cost of service that do not justify application of a specific rate design to Rate 3B that
would remove Rate 3B from the either the rate design proposed under the Revised Stipulation of

that recommended by the Certification.

PARAGRAPH 26 —Energy Efficiency Regulatory Disincentives Proceeding
(Certification pp. 146-150)
EXCEPTIONS: PNM Exception 9

86, PNM takes exception to the Certification’s rejection of the Stipulation’s provision
requiring a future proceeding to identify and remove regulatory disincentives in accordance with
§62-17-5(F) of the Efficient Use of Energy Act {(EUEA) and argues that this provision is “integral

to the overall benefits of the settlement.”
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87.  While the Commission acknowledges that a specific “disincentive mechanism™ per
se¢ has yet to be approved by the Commission, the Commisston has examined proposed mechanisms
to identify and remove regulatory disincentives on their merits in several litigated cases. The
Commission agrees with the Certification that there is no need for the Commission to endorse or
require any particular process that the Signatories may determine to follow outside of that which the
Commission has followed. Moreover, nothing about the denial of this exception in any way restricts
the rights of the Signatories under the Revised Stipulation as the Certification makes no change to

Paragraph 26.

PARAGRAPH 37 — R. 1.2.2.20(D) language
(Certification pp. 151-153)
EXCEPTIONS: PNM Exception 11

88.  PNM takes exception to the Certification’s revision of paragraph 37 to make the

language consistent with R. 1 .2.2.20(D) NMAC which states:
Precedential effect: Unless the commission explicitly provides otherwise in

the order approving the stipulation, approval of a stipulation does not constitute

commission approval of or precedent regarding any principle or issue in the

proceeding

89, On examination of the clause at issue above, the Commission notes that the
Certification merely alters the language of the Commission’s rule by moving one clause in the

language of the rule language to make it work with the syntax of the stipulation. There is no

substantive change. The exception is denied.

MISCELLANEQUS - $46M San Juan Generating Station Capital Expenditures
{Certification pp. 153-156)

EXCEPTIONS: PNM Exception 5; NMIEC Exception F
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90.  The Certification partially denies PNM’s requested recovery of $46M in future

capital expenditures at SIGS that were not part of the expenses specifically addressed by the
Stipulation.
The Certification finds that PNM’s need for these expenses is put in question by PNM’s 2017 IRP
which finds that it may be cost effective for PNM to retire the remaining units at SIGS in 2022
when the current ownership agreement expires. PNM acknowledged that it is re-evaluating the need
for the projects which form the basis for the requested $46M in rate base. Accordingly, the
Certification limits PNM’s recovery in this case to the $9.6M expenditures for the three capital
projects that relate to the retirement of Units 2 and 3 on December 31, 2017 which are not in
question,

91.  PNM’s exception argues half-heartedly that “the evidence is uncontroverted that the
disallowed SJIGS costs are necessary near-term investments that need to be made to keep the plant
running reliably, efticiently, safely and in compliance with environmental regulations through at
least 2022.” NMIEC similarly joins in this argument asserting that PNM demonstrated that the
projects are necessary.

92.  While PNM asserts the evidence supporting its request is “uncontroverted” and
NMIEC asserts the Certification is irnproperly substituting the Hearing Examiners’ judgment for
that of PNM engineers, PNM’s own testimony that the need for the remaining projects is in doubt
controverts these assertions. The Commission agrees with the Hearing Examiner that the proper
remedy in light of PNM’s uncontroverted statement that it is re-evaluating whether to pursue the
projects that are the basis for its revenue request is to defer to PNM’s next rate case consideration of
those expenses except for those that PNM testified it is planning to implement. PNM has not shown

that the expenses are either necessary or reasonable in light of its acknowledgement that it is re-
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evaluating the need for these projects. Nor does the Commission find it is reasonable to simply
grant the request based on non-specific promises that PNM will spend the money on other
unidentified projects if the projects that were the basis for the expenditures claims in this case are
not incurred. Even in the context of a “black box™ stipulation that includes a $16.5 cushion of
unspecified cost reductions, the Commission declines to find that it is proper to issue PNM a “blank
check” expense account for unknown projects that the Signatories acknowledge have not been
identified as included within the terms of that Stipulation. Moreover, the certification does not
permanently preclude recovery of these expenditures, but defers consideration of the expenditures
until PNM’s next rate case when such it can provide evidence supporting the necessity and

reasonableness of such expenses.

MISCELLANEQUS: NEFE challenge to PNM Notice re: Ability to Acquire EPE’s Interest in
ECPP

Certification, pp. 168-172

EXCEPTIONS: PNM Exception 10

93,  PNM takes exception to the provision in the Certification rejecting NEE’s request
that the Commission issue an Order to Show Cause against PNM based on NEE’s assertion that
PNM failed to adhere to the Commission’s Order in Case No. 1452 which required PNM to file a
copy of any written notification that provides PNM an opportunity to acquire any additional interest
in FCPP or SIGS.

94.  NEE argued that PNM violated the Case 1452 Order because it had been placed on
notice in November 2013 that it and other FCPP owners had the opportunity to acquire EPE’s
interest in FCPP based on EPE’s announcement o the FCPP co-owners that EPE would not renew

the joint tenancy and operating agreements and would be relinquishing its interest in connection
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with that decision to withdraw from FCPP. NEE asserted that PNM violated the 1452 Order by
failing to notify the Commission until June 16, 2014, when PNM filed a June 4, 2014 letter from
EPE.

95.  The Certification noted that any notification received from EPE in November 2013
appears to have been oral and did not constitute the necessary notice to trigger PNM’s right of first
refusal under the FCPP operating agreement or correspondingly, PNM’s obligation to file notice
under the 1452 Order.

96.  While the Certification does not accept PNM’s argument regarding the necessary
notice to trigger the 1452 Order obligation, it also did not accept NEE’s argument, noting that there
was insufficient evidence presented and reserved judgment on those arguments for a future
opportunity to rule on a more complete record. In so doing, the Certification notes that the issues
were raised ancillary to the matters at issue in this case which was focused on the matters addressed
to file a separate compliant or petition. Accordingly, the Commission declines to find that the
Certification purports to make any ruling on the merits of the issue raised by NEE sufficient to
trigger the doctrine of res judicata. Instead, the Commission finds that the Certification’s
suggestion that NEE file a formal complaint or petition for relief confirms this point and is

appropriate.

IT IS THEREFORE ORDERED:

A, Except as expressly modified or disapproved herein, the Hearing Examiner’s
October 31, 2017 Certification of the Revised Stipulation, including the Decretal Paragraphs, is
incorporated by reference as if fully set forth herein and together with the findings and conclusion
set forth herein, is adopted, approved, and accepted as the Order of the Commission except as

expressly modified or otherwise provided by this Order.
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B. If the provisions of this Order modifying the Revised Stipulation are approved by the
Signatories, the provisions of the Certification shall be modified to incorporate the Commission’s
finding in this order that the Certification’s findings of imprudence with respect to PNM’s
continued participation and investment in FCPP shall be vacated and consideration of the issue of
PNM’s prudence in continuing its participation in FCPP shall be deferred until PNM’s next rate
case filing.

C. If approved by the Signatories, the provisions of the Revised Stipulation shall be
modified to incorporate the requirements of this Order providing that PNM recover both its $90M
in SCR and $58M additional capital investments and improvements at FCPP at a rate of return
equal to PNM’s embedded cost of debt. In addition, the Signatories would accept an additional
further reduction to PNM’s annual revenue requirement of $9.1M.

D. Decretal Paragraph B of the Certification is modified to replace the words “within
seven days” with “by 12:00 p.m. (noon) on Tuesday January 16, 2018.”

E. Paragraph C of the Certification is modified to replace the words “deemed to be
reassigned to the Hearing Examiners” with “taken up by the Commission.”

E. The language of the first séntence of Paragraph 5 of the Revised Stipulation shall be
changed to state: “If changes to reform the federal corporate income tax laws are enacted to become
effective for 2018 and/or 2019 calendar years and are applicable to PNM, PNM shall make an
adjustment to the illustrative cost of service for the Phase I and Phase Il rate increases to account
for the following changes to the calculation of PNM corporate income taxes and cost of debt:”

G. The final line of Paragraph 5, following Subsection (e), of the Revised Stipulation
shall be changed to state: “The adjustment to account for any changes to the calculation of
corporate income taxes and cost of debt shall be incorporated into the Phase I and Phase II

compliance Advice Notice filings described in Paragraph 26 of this Revised Stipulation, and shall
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not delay the stipulated Phase II change of rates effective with service rendered beginning January
1,2019.”

H. The following sentence shall be added to the end of Paragraph 26 of the Modified
Revised Stipulation attached as Exhibit B to the Certification: “PNM shall make a similar
compliance advice notice filing and a similar process shall be used to implement revised Phase I
rates to incorporate the impact of any tax reform changes that shall become effective for calendar
year 2018.

L If accepted, PNM shall file, under a new Advice Notice, new rates consistent with
this Order. Such rates shall be effective for billing for service rendered after February 1, 2018 and
January 1, 2019 upon approval as to form and compliance by PRC Staff.

J. All exceptions, pending motions, requests or any other matter not expressly ruled on
or addressed in the hearing or in this order herein are hereby deemed denied and disposed of
consistent with this Order.

K. A copy of this order shall be served on all parties listed on the attached certificate of
service via e-mail where such e-mail addresses are known and if not known, by regular first class
postal delivery.

L. This order is effective immediately.
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ISSUED under the Seal of the Commission at Santa Fe, New Mexico, this 10th day of January ,

NEW MEXICO PUBLIC REGULATION COMMISSION
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CYNTHIA B. HALIQVICE CHAIR
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FATRICK H. LYONS, COMMASSIONER
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VALERIE ESPINOZA, COMMISSIONER

LYNDA LOVEJOY, COMMISSIOKER /




BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION

IN THE MATTER OF THE APPLICATION OF )

PUBLIC SERVICE COMPANY OF NEW )

MEXICO FOR REVISION OF ITS RETAIL )}

ELECTRIC RATES PURSUANT TO ADVICE )

NOTICE No. 533. )}  Case No. 16-00276-UT
)

PUBLIC SERVICE COMPANY OF NEW )

MEXICO, APPLICANT )

OFFICIAL CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Revised Order Partially

Adopting Certification of Stipulation issued by the New Mexico Public Regulation Commission on

January 10, 2018, was sent via email on January 11, 2018, to the parties listed below;

Stacey Goodwin Stacey.goodwin@pnmresources.com; Charles F. Nobie Noble.ccaef@gmail.com;

Mark Fenton Mark, Fenton@pnm.com, Ramona Blaber Ramona.blaberi@sierraclub.org;
Carey Salaz Carey.Salaz@pnm.com; Megan A, O’Reilly arcresearchandanalysis@gmail.com;
Ryan Jerman Ryan.Jerman@pnmresources.com, Adam Bickford abickford@swenergy.org;
Richard Alvidrez ralvidrez@mstlaw,com; Don Hancock sricdonf{@earihlink.net;

Robert Clark relark@mstlaw.com; Noazh Long nlongi@nrde.org;

Jennifer Hall Jhall@mstlaw.com,; Ralph Cavanagh rcavanah{@nrde.org;

Raymond L. Gitford rgifford@wbklaw.com; Jason Marks lawofficei@jasonmarks.com;
Joseph Yar Jyar@nmag.gov; Travis Ritchie travis.ritchie@sierractub.org;
Alicia Armijo Aarmijo@nmag. gov; Jane Ycee Jyeeld@ecabq.gov;

Andrea Crane Cteolumbia@aol.com; Tony A. Gurule TGurule@eabg.cov;

Peter ], Gould

Pgouldlaw@gmail.com;

Nikki Joseph

Njoseph{@cabg.gov,

Jeffrey H. Albright JAlbright@lrre.com, Justin Lesky jleskv{@leskylawoffice.com;
Bobbie J. Collins BCollins@lrre.com; Mariel Nanasi Mariel@seedsbeneaththesnow.com;
Michael I. Garcia MikGarcia@bernco.gov, David Van Winklc david@vw77.com;

Amanda Edwards AEdwards@lrre.com; Bruce Throne bthroneafty{@newmexico.com;
Nann M. Winter nwinter{@stelznerlaw,com; Richard C. Mertz Remertz7{@outlook.com:

Peter Auh Pauh@abcwua. org; James Dauphinais jdauphinais@consultbai.com,
Dahl Harris Dahlharris@hotmail.com; Thomas Domme tdomme@iecoenergy.com;

Jim Dittmer JdittmerG@utilitech.net; Rebecca Carter racarterigfecoenergy.cont;

Joe Herz Jaherz@sawvel.com; Clyde F. Worthen chwidikeleher-law.com;

Steven S. Michel Smichel{@westernresources.org, Jack Sidler Jack.Sidleri@state.nm.us;

Glenda Murphy Gmurphy@westeriresources.org; Travis Blecha Travis.Blecha@state.nm.us;

Dave Effross Dave. Effross@westernresources.org, Charles Gunter Charles.Gunter{@state.nim.us;

Kurt Boehm Kboehm{@BKLlawfirm.com, Cydney Beadles Cydney.Beadles@state.nm.us;
Jody Kyler Cohn Jlevlercohn@BKLlawfirm,com; Sarah Becker Sarah.Becker@state.nm.us:

Bill Templeman wtempleman{@emtisantafe.com; Mile Chavez Mila.Chavezistate.nm.us;

Kevin Higgins Khiggins@energystrat.com; John Reynolds John.Reynolds@state.nm.us;
Steve W. Chriss Stephen.Chriss(@Wal-Mart.com, Vincent De Cesare Vincent decesarc{@state.nim.us;
Lisa V. Perry LPerry@rgn.com; Heidi Pitts Heidi, pitts@state.nm.us;

Shannon A. Parden Sparden@rmjfirm.com; Elisha Leyba-Tercero Elisha.leyba-Tercero{@state.nm.us;
Nancy Long cmail@longkomer.com; Anthony Sisneros Aathony.Sisneros(@state.nm.us;

DATED this 11" day of January 2018.

NEW MEXICO PUBLI

Michael C. Smith

Michaele. smithgdstate.nn.us;

REGULATION COMMISSION




