
BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

IN THE MATTER OF THE APPLICATION OF ) 
PUBLIC SERVICE COMP ANY OF NEW MEXICO ) 
FOR REVISION OF ITS RETAIL ELECTRIC ) 
RATES PURSUANT TO ADVICE NOTICE ) 
NO. 513 ) 

) 
PUBLIC SERVICE COMP ANY OF NEW MEXICO, ) 

) 
Applicant ) 

_______ ____________ ) 

Case No. 15-00261-UT 

ORDER REOPENING PROCEEDING 

THIS MATTER comes before the New Mexico Public Regulation Commission 

("Commission" or "PRC") on the motion of Albuquerque Bernalillo County Water Utility 

Authority (ABCWUA) for Additional Relief and the joint motion of the New Mexico Attorney 

General ("AG") and New Mexico Industrial Energy Consumers ("NMIEC")1 (collectively, 

"Joint Movants"), Staffs Response in Objection to the Post-Hearing Admission of PNM's Bench 

Request Responses Without Fm1her Proceeding, and New Energy Economy's (NEE) Motion to 

Strike Select Po11ions of PNM's Response to Commission's April 25, 2016 and May 5, 2016 Bench 

Request Orders, as well as the Commission's own motion, to reopen the evidentiary portion of 

this proceeding and schedule hearings on issues raised by the additional information provided in 

Public Service Company of New Mexico's ("PNM") responses to the April 25, April 28 and 

May 5, 2016 Commission and Hearing Examiner Bench Requests. The Co1mnission, having 

reviewed the filings and being otherwise fully advised, 

FINDS AND CONCLUDES: 

1 
ABCWUA and the Joint Movants' motions appear to share not only the same points, but copy the same language. 

It would be more efficient for all if the parties joined in and signified their concurrence with the other's motions 
rather than repeat each other's argument verbatim. 



1) On April 22, 2016, PNM filed the AFFIDAVIT OF JASON A. PETERS IN 

RESPONSE TO THE HEARING EXAMINER'S APRIL 20, 2016 VERBAL BENCH 

REQUEST TO PUBLIC SERVICE COMPANY OF NEW MEXICO. 

2) On April 25, 2016 and May 5, 2016, Commissioner Espinoza issued Bench 

Requests to PNM related to the relating to the PNM's sale and leaseback of PNM's interests in Palo 

Verde Nuclear Generating Station ("PVNGS"). 

3) On April 28, 2016 the Hearing Examiner issued a Bench Request seeking 

info1mation relating to ratemaking treatment of PNM's PVNGS lease payments and the estimated net 

book value for PNM's interests in PVNGS Unit 2 (PV2). 

4) PNM filed responses to the April 25, 2016 Bench Request on May 3, 2016; the 

April 28, 2016 Bench Request on May 3, 2016; and the May 5, 2016 Bench Request on May 9, 

2016. The public hearing in this matter concluded on April 29, 2016. 

5) PNM's responses to the bench requests revealed material changes in PNM's 

asserted net book value (NBV) for the 64 MW of PV2 that PNM repurchased as well as the 

related acquisition premium it seeks to recover in rates. 

6) Most significantly, as the movants note, PNM's response to the April 25, 2016 

Bench Request revised its previously asse1ted $1596/kW depreciated NBV to $1305/kW. PNM 

also recalculated the NBV of PV2 at $83. 7 million in its bench request responses - a significant 

deviation from the $102.3 million figure used throughout the evidentiary hearings held before the 

hearing examiner and described by PNM itself as "more accurate." Because the difference 

between the net book value and the $163.5 million PV2 purchase price provides the acquisition 

premium, significant unanswered discrepancies are presented by PNM's responses. 



7) The Movants note additional discrepancies raising questions about whether in 

calculating the PV2 depreciated NBV PNM may have utilized a longer period than the thi1iy 

year figure assigned in connection with the lease payments; whether PNM understated the gain 

on its prior sale of PVl and PV2 by listing taxes as $191 .7 million on a pre-tax gain of $239 

million; and whether PNM utilized improper sales comparisons in support of its acquisition 

pnce. PNM's "general response" similarly lacks adequate evidentiary foundation. 

8) However, PNM's Responses to the post hearing Bench Requests are not currently 

in evidence and none of this infonnation can be considered by the Co1mnission as part of the 

evidence supporting a decision in this case unless the evidentiary portion of this case is re

opened. The paiiies have not been presented with an opportunity to address and respond to the 

information elicited by the bench requests in an evidentiary proceeding and the inf01mation 

contained in PNM's responses to the bench requests cannot be admitted into evidence without 

the risk of offending due process. PNM's Consolidated Response objects to re-opening the 

evidentiary proceeding because it will cause undue delay, 

9) PNM's Consolidated Response objects to re-opening the evidentiary proceeding 

because PNM asserts it will cause undue delay, that no party has shown it will be prejudiced 

should the Commission consider the bench request responses and because the subject matter of 

the requests is outside the scope of the current hearing and have been adjudicated in prior 

proceedings. 

10) To the extent that use of affidavits were pennissible, which the Commission does 

not agree is an adequate substitute or cure in light of due process considerations, the Commission 

notes fu1iher that PNM's affidavits are landing in that PNM attached affidavits to its Responses 

to the bench requests in which various individuals attest to the correctness of ceriain of the 



Responses. These affidavits are lacking as the correctness of certain Responses is attested to by 

more than one individual. Nor does PNM specifically identify the persons sponsoring the 

statements and exhibits included in any of its tlu·ee responses 

11) Due to these issues, the Movants correctly seek an order reopenmg the 

evidentiary portion of this proceeding to permit the parties to fully develop an evidentiary record 

on the issues raised by PNM's responses to the bench requests. Because the form of the 

affidavits supporting the responses are lacking as well, PNM should be required to file 

supplemental testimony responding to the Bench Requests to replace PNM's Responses to the 

Bench Requests. 

12) The Commission notes that certain movants and PNM assert that they object to 

the post-hearing bench request process the Commission has employed in this case. Those 

objections and PNM's associated objections to the resulting delay in this proceeding are without 

merit. 

13) The Commission has broad plenary authority to inquire into matters within its 

jurisdiction and is not only entitled, but obligated, to exercise that authority to ensure that a 

sufficient factual record is developed to support its decision on the all of the issues presented by 

an application. There should be no need to repeat the Supreme Court's recognition in Mountain 

States Telephone and Telegraph Company v. New Mexico State Corporation Commission, 1977-

NMSC-032, ,r 19, 90 N.M. 325, 331 that the Commission's duty is furthermore an affirmative 

duty rather than passive. "([I]t could hardly be envisioned that the commissioners would sit as 

spectators, like Roman Emperors in the coliseum, and simply exhibit a 'thumbs-up or thumbs

down' judgment as the dust of battle settles in the arena. " See also Las Cruces Professional Fire 

Fighters v. City of Las Cruces, 1997-NMCA-031, ,r 32, 123 N.M. 239 ("There is no reason to 



forbid the board to consider evidence elicited by its own questions and limit it to evidence 

elicited by questioning by the parties."). 

14) As Staff correctly notes, l .2.2.36(K) NMAC recognizes the right of both the 

Commission and the presiding officer to require the production of further evidence upon any 

issue at any stage of a proceeding, subject to the right of "all parties and staff' to an "opportunity 

to reply to such evidence submitted and cross-examine the witness under oath." Consistent with 

that power, the Commission may reopen a proceeding on its own motion "when it has reason to 

believe that conditions of fact or law have so changed as to require, or that the public interest 

requires, the reopening of such proceeding." l.2.2.37(E)(4) NMAC. Indeed, before the 

issuance of a Commission Order in an adjudicatory proceeding, any party may file a motion to 

reopen the proceeding for taking additional evidence based upon "material changes of law or fact 

alleged to have occurred since the conclusion of the public hearing[.]" l.2.2.37(E)(l) NMAC. 

( emphasis added). 

15) The Commission's use of post-hearing bench requests prior to actually re-opening 

the record is not inconsistent with these provisions. The Commission uses such process as an aid 

to seek and obtain such infonnation as necessary to make a preliminary determination whether 

there is cause to reopen the record and require further evidentiary proceedings upon the evidence 

it obtains. It would be more burdensome were the Commission to act in a piecemeal fashion and 

reopen the record prior and requiring an evidentiary hearing on each inquiry. This is especially 

so given that individual commissioners possess the right to issue bench requests to the parties. 

Contrary to PNM's implications in its response pleadings, the Commission is not bound to 

examine only issues as PNM may frame them. 



16) Currently, initial post-hearing briefs are due May 23, 2016, and response briefs 

are due NOON on May 27, 2016. Given the lengthy number of issues in this case in addition to 

the issues concerning the 64.1 MW of PV2 purchased by PNM and the PV lease extensions, the 

briefing schedule should not be held in abeyance, although the deadline for filing post-hearing 

response briefs should be extended to NOON on June 3, 2016. These briefs should address all 

issues except those matters at issue in the re-opened hearing. 

17) The suspension period in this case currently runs through July 31, 2016. The 

C01mnission may extend the suspension period for up to two more months under § 62-8-7(C). 

The suspension period should be extended through August 31, 2016. 

IT IS THEREFORE ORDERED: 

A. The suspension period for this case is extended through August 31 , 2016. 

B. The deadline for filing initial post-hearing briefs remains May 23, 2016. The deadline for 

filing response briefs is extended to NOON on June 3, 2016. These briefs shall address 

all issues except those matters at issue in the re-opened proceeding. 

C. The evidentiary portion of this proceeding is reopened for the limited purposes of: 

1. taking additional evidence on the NBV of the 64.1 MW of PV2 that PNM 

purchased in January 2016. Evidence on the prudence of PNM's purchase of 

the 64.1 MW of PV2 has previously been admitted and made subject to cross 

examination, therefore the prudency of PNM's purchase of the 64.1 MW of 

PV2 is not within the scope of the reopened proceeding. 

2. taking additional evidence on the NBV of the underlying assets of the 

renewed PVNGS leases. 



3. taking additional evidence on the reasonableness of PNM's decision to extend 

the PVNGS Unit 1 and Unit 2 leases and the amount of the lease payments for 

the extension period. 

C. Except as necessary to respond to the Bench Requests in Exhibit A, PNM's Supplemental 

Testimony shall not include a narrative history of the Palo Verde Nuclear Generating Station, 

such as the one at pages 2-8 of its May 3, 2016 Response to the Commission's Bench Request. 

D. The following procedure schedule is established: 

1. On or before May 25, 2016, PNM shall file Supplemental Testimony reiterating 

its responses to the April 20, 2016, April 25, 2016, April 28, 2016 and May 5, 2016 Bench 

Requests and it shall file Supplemental Testimony that addresses the questions reflected in 

Exhibit A. 

2. On or before June 15, 2016, Intervenors may, and Staff shall, file Response 

Testimony. 

3. On or before June 20, 2016, parties and Staff may file Rebuttal Testimony. 

4. A public hearing shall be held beginning at 8:30 a.m. on June 27, 2016, 

continuing as necessary through June 30, 2016. The hearing shall begin each day at 8:30 

a.m. in the Ground Floor Hearing Room of the Commission in the PERA Building, 1120 

Paseo de Peralta, Santa Fe, New Mexico to hear and receive evidence, arguments and any 

other appropriate matters relevant to this proceeding. 

5. On or before NOON on June 22, 2016, each party and Staff shall e-mail the 

Hearing Examiner, and copy all parties and Staff, with its requested allocation of time to 

cross examine each witness who pre-filed testimony under this Order. 



6. On or before NOON on June 22, 2016, after conferring with all parties and Staff, 

PNM shall e-mail the Hearing Examiner, and copy all parties and Staff, with a proposed 

order of examination of witnesses who pre-filed testimony under this Order. 

7. PNM shall use its best efforts to respond to any discovery requests related to its 

Supplemental Testimony filed under this Order, within four business days following the day 

that the discovery request is served. 

8. Staff and Intervenors shall use their best efforts to respond to any discovery 

requests related to their Response Testimony filed under this Order within three business 

days following the day that the discovery request is served. 

9. Parties and Staff shall use their best efforts to respond to any discovery requests 

related to any Rebuttal Testimony filed under this Order within three business days following 

the day that the discovery request is served. 

10. The Hearing Examiner "may at [her] discretion limit the time for providing direct 

testimony or cross-examination at any public hearing if necessmy to promote the proper and orderly 

management of such public hearing." 1.2.2.32 (0)(3) NMAC. 

11. Friendly cross examination at the hearing is generally prohibited. A party or Staff 

may make an offer of proof for an exemption from this general prohibition. 

12. Cross examination at the reopened proceeding shall not be redundant of cross 

examination at the April 11-29, 2016, hearings, and any such cross examination may be 

disallowed by the presiding officer. 

13. Cross examination at the reopened proceeding shal 1 be limited to the scope of this 

reopened proceeding and any cross examination outside this scope may be disallowed by the 

presiding officer. 



14. If a party or Staff shows a witness a document during cross examination, the party 

or Staff shall provide the Hearing Examiner and all parties and Staff with a copy of the 

document at the time of cross examination. 

15. Each witness at the hearing, and each witness's attorney, shall have readily 

available to him or her at the hearing, a copy of the pre-filed testimonies of each witness. 

16. The procedural dates and requirements provided herein are subject to further 

Order of the Commission or Hearing Examiner. Interested persons should contact the 

Commission for confomation of the hearing date, time and place, since hearings are 

occasionally rescheduled. 

17. Any person with a disability requiring special assistance in order to participate in 

this proceeding should contact the Commission at least 24 hours prior to the commencement 

of the hearing. 

E. A copy of this order shall be served on all parties listed on the attached certificate of 

service via e-mail where such e-mail addresses are known and if not known, by regular first class 

postal delivery. 

F. This order is effective immediately 



ISSUED under the Seal of the Commission at Santa Fe, New Mexico, this 18th day of May, 

2016. 

NEW MEXICO PUBLIC REGULATION COMMISSION 

TELEPHONICALLY APPROVED 

SANDY JONES, COMMISSIONER 
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EXHIBIT A 

Supplemental Testimony from PNM: 

PNM shall in addition to complying with the directives of this May 18, 2016 Order 
provide the following in Supplemental Testimony: 

t. PNM's responses to the April 20, 25 and 28 and May 5, 2016 bench 
requests. 

2. Valuation of 64.1 MW of PV2: 

a. In calculating its proposed NBV of the 64.1 MW of PV2: 

(i) What length of depreciation period does PNM use and why? 

(ii) What salvage value, if any, does PNM use and why? 

b. To the extent that PNM's calculation of the proposed NBV of the 64.1 MW of PV2 
does not incorporate the below-listed parameters, recalculate the NBV of the 64.1 MW of PV2 to 
incorporate the below-listed parameters: 

(i) use a 30-year depreciation period; 

(ii). separately calculate the NBV of each of the three leases purchased without 
considering the NBV of any other Palo Verde 2 leases and without including any value for 
improvements or common plant; 

(iii). calculate the NBV of each of the three leases purchased using the original 
cost of the assets underlying each of the three leases, not the price at which PNM sold its 
previous ownership interests in the leases; 

(iv) calculate the NBVof the improvements and common plant associated 
with the 64.1 MW as done by PNM previously in calculating the NBV of the 64.1 MW, but do not 
include the value of any capital improvements or common plant written off as a result of Case 
No. 2567; and 

(v) add the NBVs calculated in response to Nos. (ii) and (iv) to determine a 
total NBV for the 64.1 MW of PV2. 

c. Recalculate the NBVofthe 64.1 MW of PV2 using PNM's proposed depreciation 
period (if different than 30 years), but incorporating the other parameters (i)-(v) listed 
immediately above. 

d. Explain why PNM supports or opposes incorporating the five above-listed 
parameters in 2.b. in calculating the NBV of the 64.1 MW. 



e. Calculate the annii'al depreciation expense to be included in PNM's revenue 
requirement, applying PNM's proposed depreciation rates to the NEV of the 64.1 MW of PV2 (as 
calculated above). 

f. For each of the interests in Palo Verde Units 1 and 2 whether owned or leased, 
provide the total annual revenue requirement requested in this case and for each interest 
itemize the total revenue requirement by cost category, including but not limited to including 
decommissioning costs, 0 & M costs, fuel costs and the cost of capital by dollar amount and on a 
per kWh basis. 

g. Related to the calculation of, sharing of, and amortization of the gains 
from the original sale leaseback transactions 

i. Calculate and provide the calculation of the original gain using the gross 
proceeds of the original sale and leaseback transactions. 

ii. Calculate and provide the calculation of the original estimate of PNM's tax 
consequence of the original sale and leaseback transactions. 

n1. Using actual numbers, please explain and justify how PNM can claim that 
ratepayers received 100% of the benefits associated with the gains from the sale-leaseback 
transactions if ratepayers only received approximately $5.5 million on Unit 1 and $37 million on 
Unit 2, when the difference between the original cost of PVNGS to PNM was roughly 
$900,000,000 of proceeds that PNM received from that sale lease back transactions and PNM's 
original costs of Unit 1 and Unit 2 was roughly $600,000,000. 

iv. If your answer tog.iii. states or implies that the difference in the 
approximate $42.5 million and $300,000,000 is due to taxes, then please explain how 
ratepayers received 100% of the gain. 

h . Reconcile the gain depicted in PNM Exhibit BR-8 attached to PNM's Response to 
the April 25, 2016 Bench Request to the gain depicted in "Unit 2 Tax Calculation" attached to 
the Certification of Stipulation in NMPRC Case No. 2019 Phase I. 

i. With respect to each of the two different gains depicted in PNM Exhibit BR-8 and 
the "Unit 2 Tax Calculation" attached to the Certification of Stipulation in NMPRC Case No. 
2019 Phase I, please list the annual amounts credited to ratepayers and disclose any carrying 
charges that were applied to the unamortized balances. 

j. Please refer to the Direct Testimony of Elisabeth A. Eden page 29 

1. 

11. 

lll. 

lV. 

proceeding. 

State who ultimately purchased the 14.89 MW. 
State the purchase price ultimately paid by this purchaser. 
State the duration of the remaining leasehold at the time of purchase. 
State whether the 14.89 MW is part to the 64.1 MW that is at issue in this 



V. 

purchase. 
Describe what rights the purchaser actually obtained at the time of 

3. PV Lease Extensions 

a. For each of PNM's interests in the PV units for which PNM has executed lease 
extensions, provide calculations in the same format as required above for the 64.1 MW interest 
in PV2 purchased by PNM. 

b. If PNM chooses not to acquire any leasehold interests in Palo Verde Unit 1 or 
Unit 2 at the end of the lease extensions, will the lessor, its successor, or a third party purchaser 
have any responsibility or be at risk for decommissioning costs, 0 & M costs, improvements, or 
for any principal that it has not recovered etc.? 

i. If yes, please describe each responsibility. 

ii. If no, does that mean that PNM will have the responsibility or risk and 
describe each responsibility or risk? 

c. Describe the status of the debt that was used to finance the sale leaseback 
transactions for Palo Verde Units 1 and 2. Include the current amounts outstanding, their 
maturities, PNM's liabilities and PNM's annual funding obligations for any related sinking 
funds. 

d. Provide the amounts of any sinking fund contributions related to Palo Verde 
Units 1 and 2 that are included in the proposed revenue requirement. 

e. Describe any guarantees or liabilities that PNM has with respect to the Lease 
Obligation before and after the extension and expiration of the Palo Verde Unit 1 and Unit 2 
leases. 

f. Please refer to P. 19, paragraph 13 of the Recommended Decision in NMPRC Case 
No. 1995, wherein it states that "It is the policy of the Commission that ratepayers should not be 
responsible for decommissioning costs associated with Palo Verde Nuclear Generating Station 
Unit 1 associated with that portion of the life of such unit during which it is not owned or 
leased." 

i. If the leases are not renewed or repurchased indicate whether PNM's ratepayers 
are responsible for the decommissioning costs for the subsequent operation of 
the plant. 

ii. If the recovery of the lease extensions or the repurchase is not allowed in rates 
indicate whether PNM's ratepayers are responsible for the decommissioning 
costs for the subsequent operation of the plant. 

g. Of the original $900,000,000, please list the amounts of principal paid or set 
aside in a sinking fund and list the outstanding principal amount at the end of each year since 
inception of the lease. 

h. For each year since inception of the leases please provide a similar summary of 
the information depicted in the chart displayed on page 14 of the Direct Testimony of Terry R. 
Horn filed in NMPRC Case No. 2837. 



Supplemental Testimony from other parties: 

Any Intervenor or Staff witness who files Response Testimony addressing the NBV of the 
64.1 MW of PV2 shall address: 

1. Whether he or she supports or opposes incorporating the five above-listed 
parameters in 2.b., above in calculating the NBV of the 64.1 MW. 

2. Whether, as an alternative means of determining the value of the 64.1 MW of PV2 
to include in rate base, and assuming Commission denial of the request for an acquisition 
adjustment , the 64.1 MW should be included in rate base at a value of zero based on the 
argument that ratepayers have paid the full cost of the 64.1 MW through payment of lease 
expense and other debt instruments for the three leases since the inception of the sale leaseback 
arrangement? 

3. The witness's calculation of the annual depreciation expense. 

4. If NMIEC witness James Dauphinais files Response Testimony addressing the 
NBV of the 64.1 MW of PV2, he shall address whether, in light of his testimony reflected on 
pages 2920-2927 and 2939-2945 of the t ranscript, his reliance on the analysis in Case No. 13-
00390-UT, described on pages 18-31 of his Direct Testimony, is valid and, if it is, why. 
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