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I. INTRODUCTION 

Ashley C. Schannauer, Hearing Examiner for this case, submits this Certification of 

Stipulation to the New Mexico Public Regulation Commission ("Commission" or "NMPRC") 

pursuant to NMSA 1978, §8-8-14 and NMPRC Rules of Procedure §1.2.2.20(B)(5) NMAC. The 

Hearing Examiner recommends that the Commission adopt the following statement of the case, 

discussion, and findings of fact, conclusions oflaw and decretal paragraphs in a final order. 

II. STATEMENT OF THE CASE 

A. PNM's Application 

On December 20, 2013, Public Service Company of New Mexico ("PNM" or 

"Company") filed an Application requesting the following approvals from the Commission by 

September 20, 2014, but no later than December 20, 2014: 

(1) Abandonment of San Juan Generating Station ("San Juan") Units 2 and 3 by 
December 31, 2017, with an accounting order allowing full recovery of the undepreciated 
investment in San Juan Units 2 and 3 as of the date of retirement through a regulatory 
asset amortized over twenty years with a carrying charge equivalent to PNM's pre-tax 
weighted average cost of capital on the unamortized balance; 

(2) Issuance of a certificate of public convenience and necessity ("CCN") to include 
Palo Verde Nuclear Generating Station ("Palo Verde") Unit 3 as a supply resource to 
serve New Mexico retail customers effective January 1, 2018, at a value for ratemaking 
purposes of $3 3 5 million and recovery of the costs associated with funding the 
decommissioning trust for Palo Verde Unit 3 on a pro rata basis; 

(3) Issuance of a CCN and any other necessary approvals for the acquisition of an 
additional 78 megawatts ("MW") of capacity in San Juan Unit 4 effective January 1, 
2015, at a value for ratemaking purposes of approximately $52.5 million in exchange for 
an equal amount of capacity in San Juan Unit 3; 

(4) Recovery of the costs of selective non-catalytic reduction equipment ("SNCR") 
together with balanced draft to be installed on San Juan Units 1 and 4 by January 31, 
2016, not to exceed $82 million, with any cost overruns recovered in rates only after a 
Commission determination in a future rate case that they were prudently incurred, using 
the Commission's Cost Overrun Rule(§ 17.3 .580 NMAC) to guide the process; and 
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(5) Issuance of an accounting order allowing PNM's cost of compliance with the Best 
Available Retrofit Technology ("BART") dete1mination for San Juan under the August 
21, 2011, Federal Implementation Plan issued by the U.S Environmental Protection 
Agency ("EPA") to be placed in a regulatory asset for future recovery in a rate case, with 
a determination in this proceeding that such costs are reasonable and were prudently 
incurred. 

PNM stated that the approvals are either necessary for, or facilitate, compliance with 

environmental requirements under the Clean Air Act for San Juan associated with the Revised 

State Implementation Plan ("Revised SIP") issued by the New Mexico Environmental 

Improvement Board ("EIB "), which was pending approval by the EPA. PNM acknowledged that 

it did not yet have an agreement to acquire the additional 78 MW of capacity in San Juan Unit 4. 

PNM stated that the terms of the final ownership structure for San Juan will solidify early 

enough during the pendency of this proceeding that the Commission will be able to evaluate the 

efficacy of the proposal to acquire additional capacity in Unit 4. Olson (Dec. 20, 2013), p. 14. 

By the April 21, 2014 deadline, the following 17 parties were granted Intervenor status: 

the Attorney General, CCAE, WRA, NMIEC, ABCWUA, Southwest Generation Operating 

Company, LLC ("Southwest Generation"), M-S-R Public Power Agency ("MSR"), the 

Partnership for Responsible Business, New Mexico Green Chamber of Commerce, Interwest 

Energy Alliance, New Energy Economy, the City of Santa Fe, Santa Fe County and Bernalillo 

County (collectively referenced as "the City and Counties"), New Mexico Independent Power 

Producers ("NMIPP"), Renewable Energy Industries ~ssociation of New Mexico ("REIA''), and 

Navopache Electric Cooperative Association ("Navopache"). 

PNM amended its Application in testimony filed on July 15, 2014. PNM amended its 

CCN request for Unit 4 to acquire 132 MW of additional capacity instead of the 78 MW 

originally requested. 
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B. Original Stipulation 

On October 1, 2014, PNM, Staff, the New Mexico Attorney General, the Renewable 

Energy Industries Association of New Mexico, New Mexico Independent Power Producers, and 

WRA entered into and filed a Stipulation ("Original Stipulation). The Original Stipulation stated 

that it resolved all issues but one. The signatories did not reach agreement on the issue 

("Reserved Issue") raised by the pre-filed direct and supplemental testimony ofWRA witness 

Michael Dirmeier that the granting of the CCN for 132 MW of San Juan Unit 4 should include 

conditions related to a future coal supply agreement or arrangement for San Juan Units 1 and 4. 

The signatories agreed that testimony on such conditions could be submitted and considered by 

the Commission to the same extent that it would have been considered in the absence of the 

Original Stipulation. The Original Stipulation was contested, although NMIEC filed a pleading 

on October 14, 2014 indicating that it was joining in the agreement. 

C. Testimony and January hearings on the Original Stipulation 

On January 5 through 27, 2015, the Hearing Examiner presided over a public hearing on 

the Original Stipulation. The morning of the first day of the hearing was devoted to public 

comment. Several opportunities were also made available for public comment throughout the 

hearing. Hundreds of people presented oral comments. Thousands of written comments have 

been filed. 

During the hearings, on January 13, 2015, PNM filed supplemental testimony of Chris 

Olson disclosing that the City of Farmington, one of the anticipated remaining owners at the San 

Juan generating station, was relinquishing the additional 65 MW of capacity that it had 

tentatively agreed to acquire in the non-binding restructuring agreement. Farmington's 

notification to the other San Juan owners stated that its decision was based "upon several factors, 
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all of which have been, and continue to be, unresolved issues including; the already protracted 

nature and on-going status of negotiations to the detriment of the City's ability to develop 

alternate generation resource options, capacity acquisition economics which staff has determined 

are not likely to satisfy requirements established by its City Council in July 2013, significant 

degradation in San Juan Unit 4 reliability performance, unce1iainty and likely unfavorable 

economics regarding future fuel supply, unce1iainty pertaining to operations and ownership 

structure post-2022 and other evaluated liabilities unacceptable to the City." Olson Supp. (Jan. 

14, 2015), PNM Exhibit CM0-1 Supp (Januaiy 7, 2015 Letter :from Michael R. Sims, Electric 

Utility Director, City of Faimington to San Juan owners). 

Mr. Olson stated, in response to Faimington's notice, that PNM would agree to five 

conditions ifthe Commission issues an Order that fully approves the terms of the Stipulation: (1) 

PNM would not acquire the 65 MW interest in San Juan Unit 4 that Faimington decided not to 

acquire (except that an affiliate of PNM might acquire the capacity); (2) the customer benefits 

agreed to by PNM in the Original Stipulation would be unchanged; (3); the cost allocations 

percentages and benefits for PNM customers related to the final San Juan restructuring 

agreement would be consistent with the cost allocations and benefits identified in the 

restructuring documents on which the San Juan owners had reached a tentative agreement on 

June 26, 2014; (4) PNM would execute a binding restructuring agreement by May 1, 2015; and 

(5) PNM would not enter into a San Juan coal supply agreement that extends beyond 2022, 

without seeking Commission approval. Commission approval would not be required for a coal 

supply agreement if it does not extend past 2022. Olson Supp. (Jan. 14, 2015), pp. 6-7. 

Mr. Olson stated that PNM believed that the San Juan owners could meet the May 1, 

2015 date. But if no executed restructuring agreement is achieved, PNM would notify the 
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Commission and the parties with a proposal for moving forward in the absence of a final 

restructuring agreement. Olson Supp. (Jan. 14, 2015), p. 7. 

As the result of Farmington's withdrawal and PNM's unwillingness to agree not to 

acquire Farmington's 65 MW interest through a PNM affiliate, WRA, NMIPP and REIA 

withdrew their support for the Original Stipulation. One formerly neutral party, ABCWUA, 

announced its opposition to those p01iions of the Original Stipulation that address issues other 

than the agreement with the EPA and the State of New Mexico to retire and abandon San Juan 

Units 2 and 3. 

D. April 8, 2015 Certification 

On April 8, 2015, the Hearing Examiner issued a Certification of Stipulation, which 

recommended disapproval of the Original Stipulation unless the signatories agreed to 

modifications. 

The Hearing Examiner recommended that the abandonment of San Juan Units 2 and 3 

should be approved effective December 31, 2017, subject to the Commission's fmiher approval 

of a PNM plan to provide timely adequate replacement capacity for the retired units. The 

Hearing Examiner recommended that PNM should be required to file a plan to acquire the 

adequate replacement capacity within 15 days after the stipulating patiies' acceptance of the 

modifications in the Commission's Order. PNM should be allowed recovery of 50% of the 

undepreciated value of Units 2 and 3, estimated to be $257 million as of December 31, 2017. 

The Hearing Examiner recommended fmiher that the CCN for the additional 132 MW of 

San Juan Unit 4 should be denied. The Hearing Examiner recommended that a request for the 

approval of a CCN for additional capacity in the San Juan station should be reconsidered upon 

the presentation of a final agreement for the restructuring of the ownership agreement of the San 
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Juan generating station and for a post-2017 coal supply agreement. The information should be 

sufficient for the Commission's review under NMSA 1978, §62-6-12A(4) and -13. 

The Hearing Examiner recommended that a CCN for PNM's 134 MW interest in Palo 

Verde Unit 3 should be approved. The related provisions of the Original Stipulation should also 

be approved. The rate base valuation should be set at the unit's net book value as of December 

31, 2017. 

Finally, the Hearing Examiner recommended that PNM should be required to make an 

affirmative showing of the prudence and reasonableness of the balanced draft portion of the 

SNCR project in the proceeding in which PNM seeks recovery of those costs. 

E. Further Commission consideration 

On May 1, 2015, PNM filed drafts ofrestructuring and coal supply agreements, not the 

final agreements PNM promised in the January hearings. PNM stated that substantial progress 

had been made toward a successful and beneficial restructuring agreement for San Juan and that 

the final consummation of the draft agreements will greatly benefit customers by providing 

continued access to low-cost and reliable base load energy from San Juan. PNM proposed that 

the Commission issue a CCN for the acquisition of the additional 132 MW capacity in Unit 4 

with a condition requiring that the foregoing agreements be executed by August 31, 2015. 

After receiving responses to PNM's May 1, 2015 filing, the Commission issued its Order 

Setting Further Proceedings ("Proceedings Order") on May 27, 2015. The Commission stated 

that the April 8, 2015 Certification, exceptions and responses thereto were cmTently under 

review by the Commission. The Commission noted that the draft agreements remained 

incomplete, that the draft agreements were filed outside the existing evidentiary record, and that 

PNM's filing could not support the consideration of PNM's request for the issuance of a 

conditional CCN for Unit 4. However, due to the significance of this matter and the potential for 
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further material changes in the draft agreements prior to their execution, the Commission found 

that the public interest would be best served by permitting consideration of the agreements and 

affording the Parties the oppmiunity to fully examine and address the new developments and 

PNM's application for a CCN for San Juan Unit 4 in an evidentiary hearing consistent with due 

process. The Commission ordered PNM to file copies of final executed agreements for 

restructuring of the San Juan Project Participation Agreement, the post-2017 coal supply and the 

mine purchase agreement (with supporting testimony) by July 1, 2015. The Commission also 

stated that it may consider extending the July 1, 2015 deadline for filing the agreements upon a 

showing of good cause by PNM as to why the requested agreements could not be executed prior 

to July 1, 2015. 

Further, the Commission remanded the case to the Hearing Examiner to preside over a 

hearing on the merits of PNM's request for a CCN for the additional 132 MW of San Juan 4, 

including the finality and cost-effectiveness of the new agreements. The Commission stated that 

the hearing should also address the sufficiency of alternative generation resources to replace the 

capacity of San Juan Units 2 and 3. The Commission's Order also provided that, in the event 

PNM fails to file final executed agreements, PNM should file plans (with supporting testimony) 

for alternative replacement resources sufficient to replace the capacity of San Juan Units 2 and 3, 

together with suppmiing testimony, by the same date the executed agreements would have been 

due. 

On June 3, 2015, PNM filed a Motion for extension of the time to submit executed 

agreements. Responses were filed on June 10, 2015. 

On June 24, 2015, the Commission granted PNM's request for an extension. The 

Commission ordered that PNM should file in the public record copies of all final executed 
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agreements identified in PNM's May 1, 2015 filing, including agreements for restructuring of the 

San Juan Project Patiicipation Agreement, the post-2017 coal supply and the mine purchase 

agreement (with suppo1iing testimony) immediately upon their execution. The Commission 

ordered that copies of the final executed Fuel Supply and Stock Agreements be filed by July 1, 

2015 and that all final executed agreements for restructuring of the San Juan Project Participation 

Agreement be filed by August 1, 2015. 

The Commission ordered that the patiies could initiate discovery immediately on the 

subject matter of the proceedings, subject to the existing protective orders, and that the parties 

should update their responses to prior responses to prior discovery requests. 

The Commission ordered fmiher that hearings pertaining to the acquisition of 

replacement resources for San Juan Units 2 and 3 shall be conducted in public, citing NMSA 

1978, §62-10-5. The Commission also stated that it expects that all evidence pe1iaining to the 

acquisition of replacement resources and agreements will be presented in the public record, 

citing NMSA 1978, §62-6-l 7(C). 

On June 26, 2015, the Commission on its own motion issued an Order Designating 

Facilitator through a single Commissioner pursuant to 1.2.2.30(B) NMAC. The Facilitation 

Order designated William J. Hemnann as Facilitator to determine whether an uncontested 

settlement of all or some issues in this case was possible and, if so, to encourage and facilitate 

the parties to enter into a settlement. The Facilitation Order directed the Facilitator to convene 

the first conference immediately after the prehearing conference scheduled for July 14, 2015. 

The Facilitator promptly convened the first conference and thereafter conducted additional 

settlement conferences. All patiies were invited to participate. 
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After the July 14, 2015 prehearing conference, the Hearing Examiner set a schedule for 

the filing of prepared testimony and hearings, with the hearings scheduled to start on September 

30, 2015. 

F. Supplemental Stipulation 

As a result of the settlement conferences, five parties entered into a Supplemental 

Stipulation which was filed with the Commission on August 13, 2015. The signatories included 

PNM, Staff, the Attorney General, WRA and CCAE. NMIEC, Interwest Energy Alliance and 

the New Mexico Independent Power Producers subsequently made filings indicating that they 

join in the Supplemental Stipulation. 

Several of the signatories also filed a Joint Motion on August 13, 2015 asking that the 

May 27, 2015 Proceedings Order be amended to provide that the further proceedings in this case 

include consideration of the Supplemental Stipulation and whether it and the original Stipulation 

as modified by the Supplemental Stipulation should be approved. The Joint Motion asked that 

the evidentiary record of the proceedings on the original Stipulation be treated as part of the 

evidentiary record in the further proceedings conducted pursuant to the amended Proceedings 

Order. It also asked that the Commission establish a new procedural schedule for prompt 

consideration of the stipulations to allow the coal supply agreement to become effective by 

January 1, 2016. 

On August 26, 2015, the Commission granted the Joint Motion. The Commission's 

Order amended the May 27, 2015 Proceedings Order to revise the scope of the further hearings 

to address whether the Supplemental Stipulation and the Original Stipulation as modified by the 

Supplemental Stipulation should be approved. It also approved the revised schedule proposed in 

the Joint Motion and ordered that the evidentiary record of the proceedings on the Original 
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Stipulation be treated as paii of the evidentiary record in the further proceedings conducted 

pursuant to the Proceedings Order. 

On August 18, 2015, pursuant to the Commission's procedures for addressing stipulations 

(§ 1.2.2.20.B NMAC), NEE and Southwest Generation filed statements indicating their 

opposition to the Supplemental Stipulation. Bernalillo County and the County of Santa Fe 

initially stated that they opposed the Supplemental Stipulation, but they later withdrew their 

opposition on August 28, 2015. On August 18, 2015, ABCWUA withdrew its previously 

expressed opposition to the Original Stipulation, withdrew all pending motions and stated that it 

takes no position on the merits of the Supplemental Stipulation. On September 11, 2015, REIA 

filed a Notice withdrawing its intervention in the case. 

G. NEE's recusal motion 

On September 2, 2015, NEE filed a motion to recuse Commissioners Lyons, Montoya, 

Lovejoy and Jones on a variety of grounds. The Commissioners subsequently issued orders 

declining to do so. 

On October 5, 2015, NEE filed with the New Mexico Supreme Comi a "Verified Petition 

for a Writ of Mandamus or in the Alternative Writ of Prohibition and Request for Stay." NEE's 

Petition asked the Court to issue an order prohibiting the Commissioners whom NEE seeks to 

recuse from further exercising jurisdiction in this case, staying the hearings scheduled to start on 

October 13, 2015 and dismissing "PNM's case" as a violation of due process. On October 9, 

2015, the Comi granted NEE's request for a stay, but lifted the stay later the same day in 

response to a motion filed by PNM. In response to a futiher motion by the Commission, the 

Court clarified on October 14, 2015 that the Commissioners at issue may attend the hearings and 

ask questions, that only Commissioner Espinoza is authorized to issue bench requests pursuant to 
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Rule 1.2.2.30(B) NMAC and that the Commissioners at issue may not vote or take official 

action. On November 9, 2015, the Court denied NEE's Petition without prejudice. 

H. October hearings 

Hearings were held on October 13 through 20, 2015 as directed in the Commission's 

August 26, 2015 Order. PNM, the Attorney General, WRA, NMIEC and Staff presented 

witnesses who testified in support of the Stipulation. NEE presented opposing witnesses. 

PNM: Gerard T. 01iiz, Chris M. Olson, Henry E. Monroy, Patrick J. O'Connell 

Attorney General: Andrea C. Crane 

WRA: Michael D. Dirmeier, Douglas J. Howe 

NMIEC: James R. Dauphinais 

Staff: Bruno E. Carrara, Charles W. Gunter 

NEE: Ronald L. Lehr, Patrick W. Luckow, Michael McCally, David Van Winkle 

A bench request was issued by Commissioner Espinoza on October 20, 2015. PNM's 

response was filed on October 23, 2015. At a status conference on how to admit the response 

into evidence, the parties agreed that, on October 26, 2015, PNM would file affidavits attesting 

to the accuracy of the response and that NEE would file five written questions to be answered by 

PNM in a further verified response by October 29, 2015. The parties agreed further that the 

bench request response, the PNM affidavits, NEE's five questions and PNM's answers to NEE's 

questions would thereafter be admitted into evidence through an Order issued by the Hearing 

Examiner. Filings were subsequently made as indicated, and the Hearing Examiner issued an 

Order Admitting Commission Exhibits 5-9 and Providing for Supplemental Briefing on October 

30, 2015, admitting the exhibits into the evidentiary record and giving parties the opportunity to 

file supplemental briefs regarding the bench request response and PNM's further answers. 

Briefs in Chief were filed in support of the stipulations on November 2, 2015 by PNM, 
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Staff, the Attorney General, NMIEC, WRA and CCAE. A Post Hearing Statement in supp01i of 

the stipulations was filed by the Interwest Energy Alliance. On November 2, 2015, a Brief in 

Chief was filed by NEE. On the cover page to NEE's brief, NEE stated that it is authorized by 

SWG 11 to state herein that SWG suppo1is the abandonment of SJ 2 and 3 proposed in PNM's 

Application and the Legal Standards section and the argument in this Brief addressing the need 

for a competitive RFP for replacement resources and independent Commission monitoring of 

PNM's RFP process, and the request for that RFP relief in this Brief, and takes no position on the 

other matters addressed in this Brief. 11 

PNM, the Attorney General, WRA, CCAE and NEE filed Response Briefs on November 

9, 2015. 

No supplemental briefs were filed on the issue of a PP A for the output of Palo Verde Unit 

3. 

On October 30, 2015, NEE filed a Motion to supplement the record with the transcript of 

an October 30, 2015 PNM Resources earnings conference call. PNM filed a response on 

November 2, 2015, and the Hearing Examiner issued an order on November 16, 2015 generally 

denying NEE's Motion. The Order provided for the supplementation of the record to accept as 

an established fact PNM's loss of the Navopache load in 2018. 

III. DISCUSSION 

A. Standard of review 

In response to NEE's Request for Clarification (filed August 27, 2015) of the October 

hearings, the Commission issued an Order in which it described the standard for reviewing a 

contested stipulation. Order Granting Request for Clarification, September 16, 2015. The 
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Commission stated that it has consistently applied the following standard when reviewing 

contested stipulations: 

(a) the paiiies and Staff had notice and an oppmiunity to be heard on the 
stipulation; (b) substantial evidence in the record as a whole suppo1is the 
Commission's conclusion that the stipulation is fair, just and reasonable and in the 
public interest; ( c) the stipulation is in accordance with applicable law. 

Order Granting Request for Clarification, ~8. 1 

The Commission stated that the above standards are clear, and the Hearing Examiner 

must apply them in evaluating both of the stipulations and the evidence suppmiing and opposing 

the Stipulations. He must follow precedent and ensure that "the stipulation is in accordance with 

applicable law." Order Granting Request for Clarification, ~9. 

The Commission also stated that it has approved a Hearing Examiner's decision to 

determine the merits of specific stipulation issues contested by the paiiies, citing the requirement 

that a settlement be in accordance with applicable law and not violate any important regulatory 

principles. Order Granting Request for Clarification, ~11. 

B. Notice and opportunity to be heard 

All parties -- those supporting the Stipulation and those opposing it -- had notice of the 

Stipulation's filing on October 1, 2014 and the filing of the Supplemental Stipulation on August 

13, 2015. They also had an oppmiunity to be heard on both documents. No paiiy argues that 

this criterion for approval of a contested stipulation has not been satisfied. This criterion for 

approval of a contested stipulation has therefore been satisfied. 

1 A similar standard has been applied to uncontested stipulations: (a) whether the settlement is a product of serious 
bargaining among capable, knowledgeable parties; (b) whether the settlement, as a whole, benefits ratepayers and 
the public interest; and ( c) whether the settlement, as a whole, violates any important regulatory principle or 
practice. Final Order Partially Approving Stipulation, Case No. 10-00086-UT, p. 8, citing Case No. 08-00273-UT, 
Final Order Conditionally Approving Stipulation at 10. 
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C. The Original Stipulation, the April 8, 2015 Certification and the 
Supplemental Stipulation -- Reasonableness of individual terms 

The April 8, 2015 Certification of Stipulation recommended certain modifications to the 

Stipulation, which, if adopted by the Stipulation's signatories, would make the Stipulation as a 

whole reasonable and provide net benefits to the public. The Supplemental Stipulation accepted 

most of the recommended modifications and included additional terms to produce an agreement 

acceptable to a broader spectrum of interests and parties. The issue-by-issue discussion below 

describes the terms from the Original Stipulation, the recommendations in the April 8, 2015 

Certification of Stipulation, the terms in the Supplemental Stipulation, the positions of the 

stipulating and non-stipulating parties, and the Hearing Examiner's further recommendations. 

1. Modified Stipulation 

Mr. Ortiz prepared a red-lined version of the Original Stipulation that shows how the 

Original Stipulation is modified by the Supplemental Stipulation. He attached the red-lined 

document to his August 28, 2015 testimony as Exhibit GT0-2. He refetTed to the exhibit as the 

"Modified Stipulation." 

The discussion below shows an overlap between certain of the provisions in the Original 

and Supplemental stipulations. Certain provisions in the Supplemental Stipulation make 

statements and establish requirements that modify provisions of the Original Stipulation. But the 

language used in the Supplemental Stipulation to amend the Original Stipulation does not at 

times make all the changes needed to carry out the intent of both documents. Furthermore, 

paragraph 15 of the Supplemental Stipulation states that "[t]o the extent that provisions of the 

Original Stipulation are inconsistent with this Supplemental Stipulation, the Supplemental 

Stipulation shall control." 
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The Hearing Examiner recommends that the Commission and the parties not be left with 

the need in the future to interpret ambiguities between the two documents. Mr. Ortiz has 

performed a commendable function in integrating and consolidating the documents, and the 

Hearing Examiner recommends that the signatories be asked, upon the issuance of a final order 

approving the stipulations, to indicate their agreement with the terms of a single, revised 

document. The Hearing Examiner will also recommend several minor changes, as discussed 

below (in addition to the conforming changes identified by Mr. Ortiz) that are still needed to 

develop a consistent document. 

2. Abandonment 

Paragraph 13 of the Original Stipulation authorized PNM to abandon San Juan Units 2 

and 3 effective December 31, 2017 and required PNM to permanently retire the units from 

providing service. 

The April 8, 2015 Certification recommended that the abandonment of San Juan Units 2 

and 3 should be approved effective December 31, 2017, subject to the Commission's further 

approval of a PNM plan to provide timely adequate replacement capacity for the retired units. 

The Certification recommended that PNM should be required to file a plan to acquire the 

adequate replacement capacity within 15 days after the stipulating parties' acceptance of such 

modifications as are recommended in the Certification and are approved in the Commission's 

final order approving the modifications. 

The Supplemental Stipulation makes no changes to paragraph 13 of the Original 

Stipulation. 

Section 62-9-5 of the Public Utility Act states that the Commission may approve the 

abandonment of a utility facility if the present and future public convenience and necessity do 
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not otherwise require the continuation of the use of the facility. NMSA 1978, §62-9-5. The 

Commission has held that the public convenience and necessity requires the showing of a net 

benefit, and it has applied the four decertification factors set out in Commuters Committee as a 

guide to determine whether a proposed abandonment produces a net benefit: (1) the extent of the 

carrier's loss on the particular branch or portion of the service, and the relation of that loss to the 

caiTier's operation as a whole; (2) the use of the service by the public and prospects for future 

use; (3) a balancing of the carrier's loss with the inconvenience and hardship to the public upon 

discontinuance of service; and ( 4) the availability and adequacy of substitute service. 

Commuters' Committee v. Pennsylvania Public Utility Commission, 170 Pa. Superior Ct. 596, 

604-605, 88 A.2d 420, 424 (1952). 

The Certification found that the retirement of Units 2 and 3 for the purpose of compliance 

with the Revised SIP satisfies the first three of the Commuters' Committee factors, but that PNM 

had not yet satisfied the fourth factor. Given that the Certification recommended that a CCN be 

granted only for the 134 MW interest in Palo Verde Unit 3, a substantial portion of the 418 MW 

of Units 2 and 3 still needed to be replaced. 

To address the need for PNM to provide generation resources sufficient to replace San 

Juan Units 2 and 3, the Hearing Examiner recommended that the Commission should condition 

its abandonment approval upon the Commission's further approval of a PNM plan to provide 

timely adequate replacement capacity for the retired units. The Certification recommended that, 

if PNM proposes to acquire additional capacity in the San Juan station, the plan should include a 

final San Juan restructuring agreement, any related agreements for the acquisition of the 

additional interest in the San Juan station and the disposition of the 65 MW interest declined by 

the City of Farmington, and an agreement for a post-2017 coal supply. 
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Since the issuance of the April 8, 2015 Certification, PNM has entered into the 

Supplemental Stipulation that provides for the issuance of a CCN for the additional 132 MW of 

Unit 4. PNM has entered into and filed the agreements cited in the Certification. 

Furthermore, PNM has also filed a CCN application for a 187 MW natural gas peaking plant at 

the San Juan site -- the final resource in the replacement power portfolio it proposes to replace 

San Juan Units 2 and 3. In addition, no party opposes the approval of the abandonment of Units 

2 and 3 based upon the showing PNM has made here. 

The Hearing Examiner is recommending below that the Commission approve the 

issuance of the CCN requested in the Stipulation for the additional 132 MW of Unit 4. Further, 

although the CCN proceeding for the 187 MW gas plant is still pending and the evidence in that 

case has not been fully presented or evaluated, the Hearing Examiner recommends, based upon 

the evidence presented here and the CCNs recommended for approval here, that a sufficient 

showing has been made regarding the availability and adequacy of replacement resources to 

recommend the abandonment of San Juan Units 2 and 3 effective December 31, 2017, without 

further conditions. 

Staff witness, Mr. Gunter, for example, testified that "PNM has provided a plan for 

timely and more than adequate replacement capacity," and he recommended that the 

abandonment of San Juan Units 2 and 3 be approved. Gunter (Aug. 28, 2015), p. 17. Mr. Gunter 

also stated that "I think that the standard in this case is whether there is a plan for replacement 

capacity. I think the cost information that PNM has available has been modeled, and short of the 

CCN case having been heard and the Commission having issued an order in it, we have adequate 

information for the Commission to make a decision in this case." Tr. 4853. NEE witness, Mr. 

Van Winkle, agrees. Van Winkle (Sept. 25, 2015), p. 95. 
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3. Undepreciated investment in Units 2 and 3 

Paragraph 18 of the Original Stipulation addressed the recove1y of the unrecovered costs 

for San Juan Units 2 and 3, which the Stipulation would approve for abandonment. Paragraph 18 

allowed PNM to recover 50% of its undepreciated investment in San Juan Units 2 and 3 as 

shown on its books as of December 31, 2017, after reducing the net book value of San Juan Unit 

3 by $26 million to reflect the value placed on the additional San Juan Unit 4 capacity. PNM 

estimates that its undepreciated investment in San Juan Units 2 and 3 will be approximately 

$257.0 million at December 31, 2017. Based on this estimate, PNM would be allowed to recover 

50% of $231 million in undepreciated investment estimated at $115.5 million, which is $257.0 

million less $26.0 million transferred to Unit 4, i.e., $231.0 million, multiplied by 50% as the 

percentage of recovery agreed to in the Stipulation. 

The April 8, 2015 Certification recommended that PNM should be allowed recovery of 

50% of the full $257 million in undepreciated value of Units 2 and 3. This recommendation 

replaced the Stipulation's provision that $26 million be subtracted from the $257 million value of 

undepreciated value of Units 2 and 3 and be assigned as the rate base valuation of the 132 MW 

of additional capacity in San Juan Unit 4. The allocation under the Stipulation would have 

enabled PNM to recover the full $26 million of plant value as the rate base value of Unit 4 

instead of 50% of the $26 million of plant value as the undepreciated investment in Units 2 and 

3. The recommendation in the Ce1iification was that the $26 million in plant value remain a 

component of the undepreciated investment in Units 2 and 3, where PNM would recover 50% of 

that value.2 

2 The Certification did not make a recommendation regarding the rate base value of the additional 132 MW of Unit 
4. The Certification recommended that the CCN not be approved. 
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The Supplemental Stipulation appears to agree with the valuations recommended in the 

April 8, 2015 Certification. The Supplemental Stipulation does not specifically address the 

recovery of the undepreciated investment in Units 2 and 3, but it establishes a "zero cost initial 

value" of the additional 132 MW of capacity in Unit 4 for ratemaking purposes. Supp. Stip., if5; 

Modified Stip., ifl8. This valuation is consistent with the recovery for the undepreciated costs of 

Units 2 and 3 recommended in the April 8, 2015 Certification. Furthe1more, the Modified 

Stipulation attached to Mr. Ortiz's testimony, which purports to show how the terms of the 

Supplemental Stipulation modify the Original Stipulation, adopts the recovery method for $257 

million of undepreciated value of Units 2 and 3 and the initial zero valuation for the additional 

132 MW of Unit 4 recommended in the April 8, 2015 certification. Modified Stip., ifif5, 23. 

NEE: 

No party opposes the changes. Mr. Van Winkle recommended that paragraph 18 be 

updated to reflect that the total stranded assets are $257M and that PNM would get 50% recovery 

of those assets. Van Winkle (Sept. 25, 2015), p. 98. 

This less than complete specification of changes in the stipulations is a reason (discussed 

further in section C.l above) to integrate the terms of the Supplemental Stipulation and the 

Original Stipulation into a single document that confo1ms generally to the Modified Stipulation 

attached to Mr. Ortiz's August 28, 2015 testimony. 

4. CCN for Palo Verde Unit 3 

Paragraph 17 of the Original Stipulation authorized a CCN to include PNM's 10.2% 

ownership share of Palo Verde Unit 3, with a capacity of 134 MW, in rate base to serve New 

Mexico retail customers, effective January 1, 2018. It provided for the unit's inclusion in rate 

base at an initial value of $221,100,000, i.e., $1,650 per kW and the inclusion of the transmission 
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assets associated with Palo Verde Unit 3 at their net book value, estimated to be $2,976,377 at 

December 31, 2017. 

The April 8, 2015 Certification recommended that the issuance of the CCN and the 

related provisions of the Stipulation be approved. However, the Certification also recommended 

that the rate base valuation be reduced to the unit's net book value as of December 31, 2017. 

Paragraph 10 of the Supplemental Stipulation agrees to the valuation recommended in the 

April 8, 2015 Certification. 

NEE argues, as it did after the January hearings, that a CCN to put Palo Verde Unit 3 into 

rate base should not be approved. NEE argues that Palo Verde Unit 3 is an uneconomic resource 

and that its inclusion in rate base would shift to ratepayers the risks of potentially escalating 

decommissioning costs and the costs of catastrophic events associated with an aging nuclear 

plant. Mr. Van Winkle also stated that the Palo Verde Unit 3 capacity is not needed to meet 

stagnating customer demand, it creates no jobs for New Mexicans, and it uses a lot of water. 

Van Winkle (Sept. 25, 2015), p. 113. NEE states that PNM should be required to issue an all 

source RFP for the capacity and energy it would otherwise seek to obtain from Palo Verde Unit 3 

to determine if cheaper and less risky alternatives are available. NEE Brief in Chief, pp. 50-52. 

In the alternative, NEE argues that, if Palo Verde Unit 3 is used as a replacement 

resource, its energy should be acquired through a purchased power agreement ("PP A"). NEE 

argues that a PP A would shield ratepayers from the cost of decommissioning overruns and 

catastrophic operating problems. NEE states that, under a PP A, ratepayers would have a pre-

determined price for the length of the PP A. Instead of selling the Palo Verde Unit 3 energy at 

3. 7 ¢/kWh in the merchant market and losing $6 million per year, PNM could sell energy to the 
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ratepayers under the stipulations at about 5.8¢/kWh in 2018, 6.7¢/kWh in 2020 and 8.3¢/kWh in 

2033, assuming the valuation of $1118/kW. NEE Brief in Chief, pp. 55-57. 

The Hearing Examiner recommends that paragraph 10 of the Supplemental Stipulation 

be approved. The April 8, 2015 Certification of Stipulation described the evidence from the 

January hearings that showed that the 134 MW of Palo Verde Unit 3 was paii of the most cost 

effective portfolio of resources to replace San Juan Units 2 and 3. The Ce1iification also 

addressed the other arguments that NEE made at that earlier time and that NEE repeats here. 3 

The evidence from the October hearings again shows that the 134 MW of Palo Verde 

Unit 3 is part of the most cost effective portfolio of generating resources to replace San Juan 

Units 2 and 3. Mr. O'Connell's and Mr. Dauphinais' NPV analyses include Palo Verde Unit 3 in 

their most cost effective replacement power po1ifolios, and Mr. Van Winkle includes Palo Verde 

Unit 3 in all of his replacement power portfolios.4 

3 NEE complains particularly about the decommissioning risk. NEE cites, as it did after the January hearings, the 
table prepared by Staff witness, Mr. Rode, showing the per kW decommissioning costs experienced for other 
nuclear plants. NEE states that the $1,217 /kW average of costs in Mr. Rode's table is 79% higher than the $680/kW 
estimated decommissioning costs that PNM and the other Palo Verde owners are using as the basis for their 
decommissioning funding. At the average cost of $1,217 /kW, Palo Verde Unit 3 decommissioning would cost $163 
million or $72 million more than the current $91.1 million estimated as PNM's share. NEE Brief in Chief, pp. 52-
53. 

The Hearing Examiner notes, however, that Mr. Rode did not testify that the currently estimated costs of 
decommissioning for Palo Verde Unit 3 are too low. He stated that he does "not have the expertise to evaluate 
whether or not PNM's cost estimate for PV3 decommissioning is reasonable." Rode (Aug. 29, 2014), p. 39. His 
testimony criticized PNM for not incorporating the risk of higher than expected decommissioning costs in its risk 
analyses. He said decommissioning costs can vary widely. He said the estimates drawn from 13 nuclear plants that 
have entered or completed the decommissioning process "include some figures that may be too low or too high for 
use in drawing comparisons to Palo Verde." Id. He said the lowest figure is for the Shoreham plant on Long Island 
that was built, but never operated, while the highest figure is for San Onofre, a plant on the Southern California 
coast that he said may have unusually high costs due to its environmentally sensitive location. Id. 
4 NEE witness and chairman of the NEE board of directors, Dr. McCally, also did not object to the use of nuclear 
energy in the transition of the electric industry that he and NEE support away from coal. "[T]hese are my personal 
beliefs. New Energy as an organization is opposed to the substitution of nuclear energy. I think that we are -- we 
are in the midst of and we are talking about a transition of a major industty, a second. We're in that. We're not just 
beginning or thinking about it. We're in it. And how we manage that transition is open to discussion and a 
transparent discussion of alternatives is hugely important. To answer your question about am I not opposed to 
nuclear energy, ifI had a -- megawatt per megawatt, ifI had to pick nuclear over coal, I would pick nuclear." Tr. 
5216. 
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The remaining issue not addressed in the January hearings and the April 8, 2015 

Certification is NEE's argument that the energy from Palo Verde Unit 3 should be provided 

through a PP A. NEE, however, does not propose how the PP A would be developed-- whether 

PNM would enter into a PP A with a PNMR affiliate that would presumably acquire the 13 2 MW 

of Unit 4, whether PNM would designate the 132 MW as merchant plant and provide the energy 

to retail ratepayers on terms specified by the Commission, or whether any other "PP A" structure 

could be developed. NEE also does not propose how the terms of the PP A would be determined 

-- whether they would be negotiated or prescribed by the Commission. 

NEE's proposal is not based upon the contention that ratepayers will receive a better price 

for the energy through a PP A or that the PP A should be anything other than a long-term contract. 

NEE's proposal is also not based on the assumption that a better price can be achieved through an 

RFP to PNM for the Palo Verde Unit 3 output. NEE acknowledges that a PP A will need to 

recover for PNM the same NPV of costs as a rate-based plant. 5 

NEE's proposal to use a PP A is based on the assumption that a PP A will enable 

ratepayers to avoid the uncertain and potentially large liabilities that it contends are associated 

with a nuclear plant. But PP As contain a large number and variety of terms, some of which are 

price terms and some of which are non-price terms, and decisions on non-price terms can 

influence the prices. 

5 
Mr. Van Winkle stated that he assumed that the financial impact of a PP A is equal to the cost of a rate based unit. 

Tr. 5231. Mr. O'Connell stated that PNM did not consider, in its Strategist runs, the specific option of a purchase 
power agreement for Palo Verde 3. Mr. O'Connell said that Strategist is agnostic as to whether the output of a 
resource is provided through a PP A or a rate base facility. He said Strategist evaluates resources based upon their 
costs looking at revenue requirements, and the cost data would be the same, whether the option was characterized as 
a PPA or as a self-owned facility. Tr. 4647-4648. He said a PPA analysis would also include decommissioning 
costs. Tr. 4648-4649. 
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PNM stated that NEE's suggestion that the current spot market price for electricity is 

indicative of the market value to PNM customers of Palo Verde Unit as a jurisdictional resource 

is incorrect. PNM stated that it is inappropriate to value Palo Verde Unit 3 as a jurisdictional 

asset based on spot energy prices at any single point in time. As a jurisdictional resource, Palo 

Verde Unit 3 will provide both base load capacity and energy throughout its operating life. 

Jurisdictional resources are c01Tectly priced on a total cost basis. This is not the same product 

that is sold in the hourly or day-ahead electricity markets. Economy market sales are generally 

priced on the marginal costs at any point in time. Commission Exhibit 9, p. 4. 

PNM stated that a PP A transaction requires establishing terms and conditions governing 

the relationship between the seller and buyer in respect to such matters as to when, how and at 

which party's expense maintenance will be conducted and improvements made, how the plant 

will be dispatched, and other operational and financial matters. The agreements reached on these 

matters will involve give and take and will necessarily limit each party's flexibility. Typically, 

the terms and conditions with a third-party seller will give the seller some authority over the 

operation of the facility and reduce the decision-making authority of the utility over operations, 

and thus limit the utility's operational and financial flexibility. Commission Exhibit 9, p. 3. 

PNM stated that it would not agree to firm prices for the merchant plant scenario -- that it 

would require periodic adjustments based upon changing costs. PNM would also require that 

any arrangement be for the life of the plant -- not a short-term arrangement. It would also be 

necessary to collect the actual fuel costs of Palo Verde Unit 3 through PNM's Fuel and 

Purchased Power Cost Adjustment Clause. Commission Exhibit 5, p. 3. 

Thus, the fam prices and insulated risks under the fmm of PP A that NEE seeks are not 

likely to be achieved. A long-te1m PP A for the energy from Palo Verde Unit 3 will also likely 
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include terms that allocate to the purchaser a portion of the responsibility for decommissioning 

costs and future capital costs. It would also include remedies for outages. The seller of the Palo 

Verde Unit 3 energy would not likely provide long-term prices without also negotiating terms 

that allocate responsibility for at least a portion of the long-term liabilities to the purchaser. If 

the purchaser insists on the absence of responsibility for such liabilities, the price for energy will 

likely be substantially higher. 

Indeed, the terms in the Original Stipulation negotiated between PNM and the signatories 

regarding the inclusion of Palo Verde Unit 3 into rate base address some of these issues, e.g., the 

allocation of responsibilities for decommissioning costs and ratepayer remedies for outages. It is 

not clear that a negotiated PP A would result in terms that are more favorable for ratepayers. It is 

also not clear that a merchant plant arrangement with terms prescribed by the Commission (as an 

alternative to be accepted by the signatories) would be accepted at the prices and allocation of 

liabilities desired by NEE. In the end, the terms for a long-term PPA for the Palo Verde Unit 3 

energy might look similar to the terms negotiated in the stipulations. NEE has not provided any 

evidence to the contrary. 6 

Mr. Ortiz also stated that PNM is not willing to enter into a sh01i-term PP A for Palo 

Verde Unit 3. He said the resource modeling has consistently demonstrated with a broad range 

of assumptions that the 134 MW of Palo Verde Unit 3 is a cost-effective resource for PNM's 

customers over the entire planning horizon with the retirement of Units 2 and 3 at San Juan. He 

6 PNM also stated that rating agencies have indicated that inclusion of PV3 as a jurisdictional asset is viewed 
favorably and that they would view a PP A as credit negative compared to utility ownership. PNM stated that, if the 
assumed PP A transaction were with a third-pmty seller, the rating agencies would impute debt to account for PNM's 
payment obligation. The rating agencies would calculate the net present value of the annual demand payments, 
which is estimated to be $450 million (about 28% of PNM's current outstanding long-term debt) and treat a portion 
as additional debt. PNM would have to earn up to $17 million more in revenue on an annual basis to remain credit 
neutral. Commission Exhibit 5, p. 3. 
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said, based on that analysis it would not make sense to do a short-term PP A. Tr. 4057. He said 

"it's not prudent, it's not good utility practice, it's not good engineering practice to take a short-

term view to replacing resources such as that." Tr. 4057-4058. 

Finally, it should be noted that the issuance of a CCN does not automatically allocate 

100% of the risks of a nuclear plant to ratepayers. Under the stipulations, ratepayers bear 

responsibility for decommissioning costs in proportion to the amount of time the plant is used for 

retail purposes. 7 If the plant operates to the 204 7 expiration of its renewed license, PNM's retail 

ratepayers will be responsible for approximately one-half of PNM's 10.2% share of the unit's 

decommissioning costs. 

Costs associated with short-term outages are allocated in accordance with the 

performance benchmark remedies in paragraph 23. Costs associated with extended outages (i.e., 

greater than the outages defined under performance benchmarks in paragraphs 20-22 of the 

Original Stipulation) are addressed by the Commission. Potential costs of a nuclear accident and 

the utility's recovery of its investment in a plant that is not longer used and useful are also not 

automatically recoverable from ratepayers. See Final Order, In re PNM's Filing for a $30 

Million Reduction in Retail Electric Rates, Case No. 2567, November 28, 1994, pp. 48-52;8 

7 Section 25 of the original Stipulation states that PNM shall contribute $11 million to the Palo Verde Unit 3 nuclear 
decommissioning trust. PNM shall be authorized to include in rates additional decommissioning funding amounts 
for Palo Verde Unit 3 in the amount of $1. 3 million annually. If annual decommissioning funding increases above 
$1.3 million, PNM shall be allowed to recover in rates 50% of the additional annual amount above $1.3 million. 
Section 26 provides for the establishment of separate shareholder and customer trusts to fund decommissioning and 
states that decommissioning costs shall be paid out of the two trusts based upon pro-rata usage over the duration of 
time that Palo Verde Unit 3 was an excluded resource (i.e., from 1988 through 2017) and was an included resource, 
(i.e., from 2018 through the last date of commercial operation of Palo Verde Unit 3 expected in 2047). 
8 The Commission described the used and useful status of utility plant as follows: 

Be that as it may, the conferral of "used and useful" status on [Palo Verde] Units 1 and 2 at this 
juncture will not give these units any more insulation from the normal vicissitudes of economics, 
regulation, or other circumstances to which they are subject, than they now have. For example, 
PNM, Staff, the AG and the other signatories agree that the provisions under consideration would 
not serve to preclude future reconsideration or redetermination by the Commission of the costs of 
these [Palo Verde] units in PNM's rates. Nor, these participants agree, would a used and useful 

(continued on next page) 
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Pennsylvania Public Utility Commission v. Jvletropolitan Edison Company, 29 P.U.R.4th 502, 

Pa. PUC, June 15, 1979; Pennsylvania Public Utility Commission v. Metropolitan Edison 

Company, 37 P.U.R. 4th 77, Pa. PUC, May 23, 1980 (exclusion of Three Mile Island Units 1 and 

21 from rates as not used and useful); Decision Approving Settlement Agreement as Amended 

and Restated by Settling Parties, Re Investigation into San Onofre Nuclear Generating Station 

Units 2 and 3, 2014 WL 6791600, Calif. Public Utilities Commission, November 20, 2014 

(approving settlement addressing recovery and refund of costs of closing of San Onofre Nuclear 

Generating Station Units 2 and 3). 

5. CCN for additional 132 MW of San Juan Unit 4 and the 2018 Review 

a. Original Stipulation and Certification 

Paragraph 14 of the Original Stipulation authorized a CCN for an additional 132 MW of 

capacity in San Juan Unit 4, effective January 1, 2018. The additional capacity would replace a 

portion of the capacity lost with the retirement of Units 2 and 3. Paragraph 14 provided for the 

placement of the additional capacity on PNM's books at an initial value for ratemaking purposes 

of $26 million and a reduction of the value of San Juan Unit 3 by $26 million. It also authorized 

PNM to add to the initial value of San Juan Unit 4 the cost of reasonable and pmdent 

investments it makes in the unit, including SNCR Project costs. 

The April 8, 2015 Certification of Stipulation recommended that the Commission not 

approve paragraph 14. It recommended that the Commission deny PNM's request for the CCN, 

because PNM had not executed the agreements necessary to acquire the capacity and to provide 

a coal supply beyond the December 31, 2017 expiration of the cuffent coal supply agreement. 

determination necessarily continue indefinitely "even if one or both of these [Palo Verde] Units 
become wholly or partially unused and useful." 

Final Order, Case No. 2567, p. 50. 
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The Certification recommended that PNM be ordered to file a plan to acquire adequate 

replacement capacity for San Juan Units 2 and 3. The Certification recommended that a request 

to approve the additional capacity could be reconsidered upon the filing of final agreements for 

the restructuring of the ownership agreement of the San Juan generating station and a post-2017 

coal supply. The Certification stated that the information to be filed by PNM should be 

sufficient for the Commission's review under NMSA 1978, §62-6-12A(4) and -13. Ce1iification 

of Stipulation, p. 147. 

b. Supplemental stipulation 

(i) Issuance of CCN 

Paragraph 5 of the Supplemental Stipulation again provides for the issuance of a CCN for 

the additional 132 MW of capacity in San Juan Unit 4, effective January 1, 2018. This time, 

however, the Supplemental Stipulation provides that PNM shall place the additional capacity on 

its books at a zero cost initial value for ratemaking purposes, and it authorizes PNM to add to 

that initial value the cost of reasonable and prudent investments it makes in Unit 4, including 

costs for the SNCR project. It only authorizes the inclusion of the capital costs of the balanced 

draft pmiion of the SNCR project, however, to the extent the Commission determines in a PNM 

general rate case that the balanced draft costs are reasonable and prudent. 

The evidence submitted in support of the CCN request in the October hearings includes 

final agreements for the restructuring of the ownership agreement of the San Juan generating 

station and for a post-2017 coal supply agreement-- as recommended in the April 8, 2015 

Ceiiification. The restructuring agreement provides for the transfer of the additional 132 MW of 
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Unit 4 to PNM.9 It also establishes revised responsibilities for capital improvements and 

operations and maintenance expenses, provides for the payment of restructuring fees and demand 

charges by the owners that are exiting San Juan, allocates fuel costs among the owners, and 

establishes a methodology for allocating legacy and future liabilities. Olson (July 31, 2015), p. 

7. The restructuring agreement maintains the current June 30, 2022 te1mination date for the San 

Juan ownership agreement. Olson (July 31, 2015), p. 16. 

The term of the coal supply agreement starts on January 1, 2016 and runs through June 

2022. PNM witness, Mr. Olson, stated that the coal supply agreement and the restructuring 

agreement produce approximately $340 million in savings for customers, and the coal supply 

agreement better ensures consistent coal quality. Westmoreland Coal Company is the new miner 

and coal supplier, replacing BHP Billiton New Mexico Coal, Inc. Westmoreland is a publicly 

traded company and one of the largest mining companies in North America. Mr. Olson stated 

that it has the lmowledge, experience and capabilities to provide a reliable supply of coal. Olson 

(July 1, 2015), pp. 3-4. 

PNM witness, Mr. O'Connell, stated that, in addition to the savings produced under the 

new coal supply agreement, the Supplemental Stipulation reduces customer costs by an 

additional $41 million. He said the reduction in the rate base value of Palo Verde Unit 3 to its 

estimated net book value of $1,118 per kW accounts for $38 million of the decrease. 10 

O'Connell (August 28, 2015), p.10. 

9 The reallocation of ownership interests effected in the restructuring agreement is set forth in the tables in 
Attachment A. 
10 Mr. O'Connell also stated that, based upon the completion of the SNCR and balanced draft installation on Unit 1 
and the placement of equipment orders for Unit 4, the previous cost estimate of $90.6 million has been reduced to 
$78.2 million, reducing the NPV cost of the stipulation portfolio by $7.3 million. O'Connell (July 31, 2015), p. 5. 
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Mr. O'Connell used the Strategist modeling software to calculate the net present value 

("NPV") of the costs to implement, operate and maintain the additional 132 MW of San Juan 

Unit 4 and the other replacement resources in the Supplemental Stipulation. 11 He compared 

those costs to the costs of other replacement power pmifolios over the next 20 years (i.e., the 

planning horizon required by the Commission's IRP Rule) and concluded, as he did with similar 

modeling for the January hearings, that the replacement power portfolio in the Supplemental 

Stipulation is the most cost-effective portfolio. Mr. O'Connell's calculations showed that the 

resources in the Supplemental Stipulation are less expensive than the resources required to 

replace a four-unit shutdown by $420 million: 

Po1ifolio Description August 28 20-year Difference to Stipulation 
NPVof Cost Portfolio as of Au~ust 28 

Stipulation portfolio $6.99 billion -

RSIP w/o CCN for SJGS $7 .22 billion $23 0 million 
RSIP w/o CCN for PV 3 

$7 .12 billion $130 million 

4 Unit Shutdown $7.41 billion $420 million 
I 0 Connell (August 28, 2015), p. 11, Table PH0-2. IL 

11 
Mr. O'Connell described the Strategist modeling process as follows: 

In order to ensure system reliability and meet targeted reserve margins, PNM evaluated renewable, 
natural gas and nuclear generation alternatives as replacement power for retirements at the San 
Juan Generating Station. The replacement alternatives were incorporated into PNM's resource 
planning modeling software by Ventyx called Strategist to determine the mix of resource 
additions. First, all existing resources and new resource alternatives are incorporated into 
Strategist. This includes providing the model with associated fuel and operating expenses for 
existing resources and all revenue requirements for new resource alternatives. Next, Strategist 
produces resource portfolios that will meet the targeted reserve margins for the PNM system over 
a 20-year planning period. Each portfolio ofresources is then economically dispatched to derive a 
total system cost for the given portfolio. All resource portfolios are then ranked based upon a net 
present value of future system costs to determine the least cost portfolios, consistent with 
traditional regulated utility resource planning. The optimization of resource portfolios consists of 
evaluating all costs, including capital, fuel and operating expenses for future resource additions. 

O'Connell (July 31, 2015), Exhibit PJ0-4. 
12 The "Stipulation Portfolio" includes 134 MW of Palo Verde Unit 3 and 132 MW of San Juan Unit 4. "RSIP w/o 
CCN for San Juan Unit 4" includes Palo Verde Unit 3, additional solar and a small gas turbine). "RSIP w/o CCN 
for Palo Verde Unit 3" includes San Juan Unit 4, additional solar and a small gas turbine. "4 unit shutdown" 
includes Palo Verde Unit 3, large gas turbine, combined cycle turbine, and wind. O'Connell (July 31, 2015), Exhibit 
PJ0-1 (Supplemental). 
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Mr. O'Connell stated that the $7 million per year associated with the purchase of 

renewable energy emission credits pursuant to paragraph 8 of the Supplemental Stipulation 

(discussed below) should be viewed as part of, not incremental to, the carbon compliance costs 

that he included in the portfolio modeling. He said the future costs of regulating carbon 

emissions for PNM's electric generation portfolio that he included in the Strategist modeling 

could be reduced by the environmental credit purchases. He said, ifthe $7 million is PNM's total 

cost of compliance with the Clean Power Plan, the NPV estimate of costs for the stipulation 

portfolio could be reduced by more than $700 million. O'Connell (August 28, 2015), p. 9. 

NMIEC witness, Mr. Dauphinais, calculated similar differentials between the NPV of the 

costs of the stipulation portfolio and the alternative portfolios he analyzed. 

Scenario Description NPV of cost through 2033 
Stipulation portfolio $6.81 billion 
BAI-2 $7.35 billion 
BAI-3 $7.36 billion 
NEE Portfolio (Aug. 29, 2014) $7.31 billion 

Dauphinais (Aug. 28, 2015), Exhibit JRD-1. 13 

In addition, Mr. Dauphinais calculated the NPV of the costs of the four portfolios through 

the expiration dates of the San Juan ownership agreement and the new coal supply agreement in 

2022. Those results showed that, with the market for off-system sales and purchases modeled, 

the replacement power portfolio in the Supplemental Stipulation had a cumulative NPV cost 

13 Mr. Dauphinais evaluated four replacement power pmtfolios: 
(i) Supplemental Stipulation portfolio (132 MW of San Juan Unit 4 with full recovery of the capital cost of 

SNCR for Units 1 and 4 by 2022 plus 134 MW of additional Palo Verde Unit 3 capacity valued at $1, 100 per kW), 
(ii) Pmtfolio BAI-2 (132 MW of additional San Juan Unit 4 capacity with no additional Palo Verde Unit 3 

capacity), 
(iii) Pmtfolio BAI-3 (132 MW of additional San Juan Unit 4 capacity with an existing 250 MW Combined 

Cycle Gas Turbine forced in place of 132 MW of additional Palo Verde Unit 3 capacity), 
(iv) NEE Portfolio proposed in Mr. Van Winkle's August 29, 2014 testimony (143 MW of natural gas, 400 

MW of wind, 240 MW of solar, but no additional San Juan Unit 4 capacity or Palo Verde Unit 3 capacity). 
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through 2022 that is lower than the alternative portfolios he analyzed for the January hearings 

(including the NEE portfolio proposed at that time). 

Scenario Description NPV of cost through 2022 
Stipulation portfolio $3 .3 0 billion 
BAI-2 $3 .49 billion 
BAI-3 $3.50 billion 
NEE Portfolio (Aug. 29, 2014) $3 .49 billion 

Dauphinais (Aug. 28, 2015), pp. 16-17 and Exhibit JRD-2. 

Staff witness, Mr. Canara, also testified in support of the CCN for the additional 132 

MW of Unit 4. He testified that the early retirement by 2018 of San Juan Units 2 and 3 will 

remove approximately 418 MW of base load generation capacity from PNM's existing resources 

and that some but not all of that amount will have to be replaced with base load capacity. He 

stated that the Supplemental Stipulation replaces the 418 MW of retired capacity with 266 MW 

of base load capacity from Palo Verde Unit 3 and San Juan Unit 4 but that the remaining 152 

MW of capacity is not yet determined. Canara (Aug. 28, 2015), pp. 6-7. He stated that it is 

unlikely that any options exist that would be more economically feasible than the additional 

interest in Unit 4. Canara (Aug. 28, 2015), pp. 8-10. 

NEE argues that multiple alternatives are more cost-effective than the portfolio in the 

Supplemental Stipulation. Mr. Van Winkle constructed three alternative portfolios using his own 

resource selection and cost estimation models. Each of the alternatives includes large amounts 

of renewable capacity by the end of 2018 -- the addition of 200 MW of wind capacity in 2018 

and 220 MW of solar capacity from 2016 through 2018. All of the alternatives also include the 

134 MW of Palo Verde Unit 3 (that he and NEE criticize), and all include the unit in rate base at 

the net book value that is achieved in the Supplemental Stipulation. All but one include the 

acquisition of the additional 132 MW of Unit 4. 
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Van Winlde Alternatives Summary 

Supp. Stipulation VWl VW2 VW3 
San Juan 2 & 3 Retire 2018 Retire 2018 Retire 2018 Retire 2018 
San Juan 1 Continue Continue Continue Retire 2018 
San Juan 4 Add 132MW Add 132 MW. 132 MW to Add 197 MW 

merchant 
Total San Juan 497MW 497MW 365MW 392MW 

PV3 134MW $1100/kw $1100/kw $1100/kw $1100/kw 

Gas Plant 2018 187MW 187MW 187MW 
Wind 2018 0 200MW 200MW 200MW 
Solar 2016-18 40MW 220MW 220MW 220MW 
* zero energy 

Van Winkle (Sept. 25, 2015), p. 6. 

Alternative VWl includes the acquisition of the additional 132 MW of Unit 4, but it 

allows no additional energy output from the unit. Mr. Van Winkle stated that this alternative 

provides flexibility for PNM to utilize the capacity to meet peak needs throughout the year, but it 

constrains the total energy output for the year. 

Alternative VW2 includes the additional 132 MW of Unit 4 as merchant plant, excluded 

from retail rates. Mr. Van Winkle stated that PNM or a PNM affiliate could acquire the 132 MW 

as was intended with respect to the 65 MW that Farmington decided not to take. 

Alternative VW3 assumes the retirement of Unit 1 with Tucson Electric and PNM both 

relinquishing their 170 MW interests in the unit. The alternative would grant PNM a CCN to 

acquire 197 MW in Unit 4 (including the additional 132 MW proposed here and the 65 MW that 

Farmington decided not to take) .. 

Mr. Van Winkle stated that VWl, VW2 and VW3 are more cost effective than the 

stipulation portfolio. 
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Portfolio Description NPV of incremental revenue vs. Stipulation 
requirements through 2033 portfolio 

($000s) ($000s) 
Stipulation po1ifolio $2,292,478 ----

VWl $2,121,823 ($170,655) 
VW2 $2,101,540 ($190,938) 
VW3 $2,193,825 ($98,653) 

Van Winkle (Sept. 25, 2015), p. 40. 

NEE argues further that an unconditional CCN for San Juan Unit 4 should be denied, 

given the uncertainty of coal supply costs after the new coal supply contract expires on June 30, 

2022 and the uncertainty over whether the San Juan owners will continue operating the station 

after the current ownership agreement expires on July 1, 2022. NEE states that PNM's estimates 

of coal costs beyond 2022 are speculative, citing PNM's assumption that its cost of coal from 

July 1, 2022 through 2033 will escalate annually by 2.5% from the 2022 price under its expired 

coal supply agreement with Westmoreland. NEE states that the unce1iainty now is no less 

problematic than the uncertainty of the post-December 31, 2017 coal supply costs that the 

Hearing Examiner cited as a principal reason to recommended the denial of the CCN in the April 

8, 2015 Certification of Stipulation. NEE Brief in Chief, pp. 73-76. 

NEE also argues that the load forecasts used in the Strategist modeling were manipulated 

by PNM to show a long-term need for new inflexible base load resources. NEE states that 

PNM's most recent load forecasts show that PNM needs a combination of renewable resources 

and flexible gas-fired resources. NEE Brief in Chief, pp. 2-3. 

In addition, NEE witness, Mr. Luckow, stated that PNM's analyses claimed benefits of 

the stipulation that are not unique to the stipulations and hid other costs that will accrue with the 

stipulated portfolio. He stated that the misrepresentations total at least $304 million, which, if 

c01Tected, would reduce the difference in NPV costs between the stipulation p01ifolio and the 4 

Unit Shutdown portfolio from $380 million to $76 million. He stated that further modeling 
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analysis to better incorporate variable fuel costs and assume consistent retirement dates would 

further reduce the cost difference, or possibly make the 4 Unit Shutdown more cost-effective. 

Luckow (Sept. 25, 2015), pp. 3-4. 

NEE argues that, given the relatively small differences in NPV costs of the replacement 

power portfolios studied, the Commission's IRP rule requires the utility to prefer resources that 

minimize environmental impacts. 14 To compare the environmental impacts, NEE presented the 

testimony of Dr. McCally, a public health physician, environmental health scientist and Chair of 

the Board of NEE. Dr. Mc Cally summarized the findings of various sources on the issues of 

climate change, the health effects of climate change, and the impact that coal has on health in 

New Mexico. He cited, in particular, to a 2012 evaluation by Dr. George Thurston, Professor of 

Environmental Medicine at New York University, that had been presented to the New Mexico 

Environmental Improvement Board in 2012 of the health effects on New Mexico residents of 

emissions from the San Juan generating station, According to Dr. McCally, Dr. Thurston found 

that "San Juan's Units contribute to the serious and well-documented adverse human health 

effects known to be associated with exposure to air pollution from coal-fired power plants in 

general." McCally (Sept. 25, 2015), p. 19. 

NEE argues further that the testimony of NEE witness, Mr. Lehr, shows that feasible 

short-term and long-term alternatives to the San Juan Unit 4 and Palo Verde Unit 3 base load 

replacement resources are available to PNM. Mr. Lehr stated that PNM has the ability to find 

and acquire electric power sufficient to supply any need created by the closure of San Juan Units 

14 Section 17.7.3.6 of the IRP rule states that "[t]he purpose of this rule is to set forth the commission's 
requirements for the preparation, filing, review and acceptance of integrated resource plans by public utilities 
supplying electric service in New Mexico in order to identify the most cost effective portfolio ofresources to supply 
the energy needs of customers. For resources whose costs and service quality are equivalent, the utility should 
prefer resources that minimize environmental impacts." 17. 7.3. 6 NMA C. 
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2 and 3 in wholesale, bilateral markets through both short and long term agreements. NEE Brief 

in Chief, p. 74. 

Finally, NEE criticizes Staffs reliance on the testimony of Mr. Canara. NEE states that 

Mr. Caffara owned stock in PNM and, therefore, had an undisclosed "pecuniary interest" in 

PNM from the inception of this case until the conclusion of the January 2015 hearings in 

violation ofNMSA 1978, § 8-8-19.D(2). NEE argues that, as a matter oflaw, Mr. Canara 

should have recused himself from participating in the proceeding, both prior and subsequent to 

the January hearings. NEE argues that Mr. Cairnra's sale of his stock in PNM after the January 

hearings did not remove or cure the taint of bias on his pali from that "pecuniary interest" in 

PNM. NEE argues that the same bias taints his August 28, 2015 testimony in suppoli of the 

Supplemental Stipulation. NEE argues that the Commission should disregard Mr. Canara's 

testimonies in this case and the poliions of other Staff witnesses' testimony that rely on his 

testimonies. NEE Brief in Chief, p. 80. 

(ii) 2018 Review 

Paragraph 6 of the Supplemental Stipulation states that, after July 1, 2018, but no later 

than December 31, 2018, PNM shall make a filing with the Commission to determine the extent 

to which the San Juan station should continue serving PNM's retail customers' needs after June 

30, 2022. The filing must be made before PNM has made a binding commitment to a post-2022 

coal supply agreement, but after PNM has received firm pricing and other terms for the supply of 

coal at San Juan, unless PNM proposes not to pursue a coal supply post-2022. 

Paragraph 6 requires PNM to incorporate in its 2017 IRP infmmation from any recent 

RFPs that PNM has concluded. It also requires PNM to issue an RFP as soon as practicable after 

the filing of the 2017 IRP for resources identified in the IRP as the most cost effective portfolio 
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using the assumption that the San Juan station does not continue to operate past 2022 (the 11Non-

San Juan RFP 11
). The Non-San Juan RFP will be in addition to the RFP promised in paragraph 

32 of the Original Stipulation for the issuance of an RFP for resources consistent with the four 

year action plan in the 2017 IRP. 

Paragraph 6 requires PNM to incorporate the results of the RFPs into PNM's Strategist 

modeling for the 2018 Review. It also requires PNM to provide the signatories to the 

Supplemental Stipulation reasonable access to inputs, assumptions and constraints regarding 

Strategist runs and requires PNM to perform a reasonable number of Strategist runs using 

practical assumptions as requested by the signatories. 

Paragraph 6 states that the signatories agree to support expedited Commission review and 

decision within six months after the date of PNM's filing. 

Mr. Ortiz testified that three primary issues will help PNM determine in 2017-2018 

whether PNM will propose to continue to operate San Juan after 2022. The first involves the 

state implementation requirements for EP A's Clean Power Plan. The second issue is what the 

coal prices actually end up being post 2022. The third issue is the intentions of the other San 

Juan owners to continue their participation post 2022. Tr. 4064-4065; See also O'Connell, Tr. 

4570. 

WRA witness, Mr. Dirmeier, stated that a lot of info1mation will become available in 

2018 that should enable a more transparent analysis of where things should be going in the future 

than has been the case in this proceeding. Tr. 4351. He said the 2018 Review proceeding will 

include film coal pricing and the possibility of companies proposing resources assuming that San 

Juan is closed. Tr.4351-4352. 
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Mr. Dirmeier stated that the 2018 Review is scheduled to start in the latter part of 2018 

for several reasons. Since significant capital expenditures are required to continue operating the 

mine beyond the end of the new coal supply agreement in mid-2022, the coal supply agreement 

calls for PNM, as the operator of San Juan and the party to the coal supply agreement, to notify 

San Juan Coal Company if it wants to extend the agreement beyond June of 2022. That 

notification must occur by July 1, 2018. PNM and the coal company will then attempt to reach 

agreement on the pricing and terms for an extended agreement, which must be completed by the 

end of2018. Dirmeier (Aug. 28, 2015), p. 14. 

Mr. Dirmeier agreed with Mr. Ortiz that PNM should know in 2018 the intentions of the 

other San Juan owners to continue to operate the plant after 2022 and the costs to comply with 

EP A's Clean Power Plan. Mr. Dirmeier also stated that it makes sense to evaluate whether the 46 

and 40 year old Units 1 and 4 should continue operating, in view of the costs of existing and 

potential environmental regulations. Dirmeier (Aug. 28, 2015), pp. 12-13. 

Mr. Dirmeier stated that six months should be sufficient time to address the extent to 

which San Juan should continue serving customers after 2022, given the requirements in the 

Supplemental Stipulation for alternative Strategist runs during both the IRP process (which will 

start in mid-2016 and conclude in mid-2017) and the 2018 Review and the requirements for 

further RFPs. Dirmeier (Aug. 28, 2015), p. 15. He also stated that a Commission decision 

reached much later than early 2019 to abandon all or a paii of the San Juan station could make it 

difficult to timely procure the needed replacement resources. Dhmeier (Aug. 28, 2015), p. 17. 

Mr. Van Winkle stated that PNM will likely pre-determine the outcome of the 2017 IRP 

process and 2018 Review, just as it did in this case. He said: "Fool me once, shame on you; fool 

me twice, shame on me. 11 Van Winkle (Sept. 25, 2015), p. 106. He noted that independent 
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evaluation has been omitted from the process, and the process is limited to only stipulation 

signatories. Id. 

c. Recommendations 

(i) Standard to issue the CCN for San Juan Unit 4. 

Section 62-9-l(A) of the Public Utility Act states that no public utility shall begin the 

construction or operation of any public utility plant or system without first obtaining from the 

Commission a certificate that the public convenience and necessity require or will require such 

construction or operation. NMSA 1978, § 62-9-1.A. The "public convenience and necessity" 

standard requires a net public benefit. Re Valle Vista Water Utility Co., 212 P.U.R. 4th 305, 309 

(2001 ). The standard for the issuance of a CCN to acquire a public utility operating unit or system is 

whether the proposed transaction is unlawful or is inconsistent with the public interest. NMSA 1978, 

§§62-6-12, 13. The "inconsistent with the public interest standard" is normally interpreted as 

requiring that the applicant show that the transaction will not present a "net public detriment." The 

April 8, 2015 Certification of Stipulation stated that, in a case such as this, the practical result is that 

the Commission will require a "net benefit to the public." April 8, 2015 Certification of Stipulation, 

pp. 65-67. 

(ii) The new restructuring and coal supply agreements. 

Since the issuance of the April 8, 2015 Certification, PNM has entered into a 

restructuring agreement with the other owners of the San Juan generating station. The agreement 

defines the terms for PNM's acquisition of the 132 MW of Unit 4 and provides for the potential 

assignment to PNM of the additional 65 MW of capacity to be acquired by PNMR-D. PNM has 

also entered into a coal supply agreement with Westmoreland Coal Company to replace the 

cmTent underground coal supply agreement. The new coal supply agreement is to become 
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effective on January 1, 2016 (one year prior to the expiration of the current agreement which will 

be terminated) and expire on June 30, 2022, the day before the ownership agreement among the 

current San Juan owners will expire. 

The agreements are interrelated and are contingent upon the Commission approvals 

sought in the stipulations. The effectiveness of the restrncturing agreement is subject to the 

Commission's approval of the abandonment of San Juan Units 2 and 3 and the issuance of a CCN 

for the additional 132 MW in Unit 4. 15 The effective date of the coal supply agreement is subject 

to the effectiveness of the restrncturing agreement. 16 

(iii) Most cost-effective portfolio of replacement resources. 

Based upon the costs defined in the restrncturing and coal supply agreements, PNM's 

acquisition of an additional 132 MW of Unit 4 will produce a net public benefit, and the 

Commission should issue a CCN for this purpose. As discussed above, the Strategist rnns 

perfmmed by PNM and NMIEC witnesses showed that the replacement power pmifolio that 

includes the additional 132 MW of Unit 4 is the most cost effective of the alternatives evaluated 

in this case. This is trne for the 20-year IRP planning period based upon cost estimates available 

15 Section 1.1 of the July 31, 2015 San Juan Project Restructuring Agreement states that "the effective date of the 
agreement is the date of the last to occur of the following: (i) FERC has approved the FPA Section 203 applications 
and has accepted for filing the FP A Section 205 application referenced in Section 1.2.1, in each case without 
conditions or with conditions acceptable to the Parties as provided in Section 1.4; (ii) the NMPRC has granted PNM 
authority to abandon Units 2 and 3 and has also granted a certificate of public convenience and necessity to own an 
additional interest in Unit 4, without conditions or with conditions acceptable to the Parties as provided in Section 
.11:; or (iii) the effective date of the [Coal Supply Agreement]." Olson (July 31, 2015), Exhibit CM0-1. 
16 Section 2.3 "Term" of the Coal Supply Agreement states that the agreement "shall become effective simultaneous 
with the 'Closing' under the [Stock Purchase Agreement] (such date on which the 'Closing' occurs, the 'Effective 
Date') but subject to the effectiveness of the San Juan Restructuring Agreement." Olson (July I, 2015), Exhibit 
CM0-1. 
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now. It is also true for the period through June 30, 2022 during which period more definite cost 

estimates will be developed for the period beyond June 30, 2022. 17 

One of the primary reasons the stipulation portfolio is most cost effective is the cost of 

coal in the new coal supply agreement with Westmoreland Coal Company. The coal supply 

agreement is expected to produce $340 million in savings through the term of the agreement 

from January 1, 2016 through June 30, 2022. 

PNM Savings($ millions) 
2016 2017 2018 2019 2020 2021 2022 Total 

Current contract 167.4 175.4 129.5 134.3 133.9 138.7 74.3 
Westmoreland 118.4 115.6 79.8 86.7 82.1 80.5 31.5 
PNM savings (total) 49.0 59.8 49.7 47.6 51.8 58.2 42.8 
PNM savings (retail) 46.5 56.8 47.1 45.1 49.2 55.2 40.6 340.5 

Monroy (July 1, 2015), Exhibit HEM-2. 

(iv) Mr. Van Winkle's alternatives. 

NEE's contention that Mr. Van Winkle's non-stipulation alternatives are more cost 

effective than the stipulation portfolio that includes the additional 132 MW of Unit 4 is not 

convincing. Alternatives VWl and VW3 actually include the 132 MW of Unit 4 in some 

measure. In addition, all three of Mr. Van Winkle's alternatives include the 134 MW of Palo 

Verde Unit 3 at the rate base value agreed to in the Supplemental Stipulation. The NPV 

17 Even Mr. Van Winkle's calculations of the NPV ofrevenue requirements for the period through June 30, 2022 
show that the stipulation portfolio is more cost effective than Mr. Van Winkle's alternatives. 

DVW NPV ($000s) through June 30, 2022 
Incremental Stip PJOOMW VWl VW2 VW3 

2015 $ 36,729 $ 35,890 $ 36,729 $ 35,453 $ 36,062 
2016 12,098 8,017 12,098 8,017 27,969 
2017 30,253 26,151 30,253 26,151 47,089 
2018 105,961 115,903 126,965 132,936 131,793 
2019 135,507 160,603 139,344 145,531 151,067 
2020 217,132 240,483 219,860 202,861 211,281 
2021 238,856 252,051 238,654 238,815 243,788 

2022(ii),112 117,067 122,581 115,591 119,433 119,388 
NPV to 1/1/14 $572,647 $614,460 $591,371 $583,536 $628,685 

NEE Exhibit 87. Mr. Van Winkle pointed out that the $132,936 value for VW2 in 2018 was in error and should 
actually be $123,936. He agreed that the corrected NPV would be lower by approximately $9 million. Tr. 5253. 
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estimates of revenue requirements for all of the VW alternatives would be substantially higher if 

they included the higher valuation for Palo Verde Unit 3 available outside the Supplemental 

Stipulation. 

Further, Mr. Van Winkle's NPV analyses over-simplify the resource selection process 

and exclude significant costs. Mr. O'Connell's testimony outlined the issues as follows: 

NEE uses a very simplistic approach which speaks to Mr. Van Winkle's 
inexperience in resource planning. Proper resource planning is not a simple 
matter of stacking new resources into an existing portfolio based on levelized, 
speculative or unsuppmied cost estimates and consideration of cost and reliability 
impacts for a longer period than one year. Instead, a comprehensive, long-term 
approach, which is what PNM has unde1iaken, is both necessary and required to 
properly evaluate the proposed resources and resource plan. In addition, Mr. Van 
Winkle's analysis is utterly lacking in any sort of sensitivity analysis as required 
to properly test the validity of his proposals. Likewise, Mr. Van Winkle does 
nothing to test how his proposed resources can or will be integrated into PNM's 
system. To compound the shortcomings in his approach, much of his analysis is 
driven by a single hour's peak demand in ce1iain given months. However, a 
proper resource plan must provide resources that provide cost-effective and 
reliable service year-round over a long period of time and under a variety of 
varying load and other conditions. These very critical considerations are missing 
from NEE's resource analysis which renders it unreliable. 

O'Connell (Oct. 6, 2015), pp. 5-6. 

Mr. O'Connell stated that Mr. Van Winkle's proposal to add the quantity of variable 

energy resources on PNM's system all at once while simultaneously retiring significant thermal 

base load units does not address how to maintain system reliability. Mr. O'Connell stated that a 

large quantity of renewable energy requires more operating and regulating reserves, but Mr. Van 

Winkle did not quantify those costs. O'Connell (Oct. 6, 2015), pp. 25-26. 

Mr. O'Connell also stated that Mr. Van Winkle disregarded costs stemming from 

transmission upgrades. Mr. O'Connell stated that the $3 7 per MWh cost that Mr. Van Winkle 

used for the wind project in each of his alternatives was based upon a bid PNM obtained for a 40 

MW wind project in PNM's most recent renewable RFP. Mr. Van Winkle did not include the 
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additional transmission interconnection and upgrade costs that would be required for the 

substantially larger wind resource in his alternatives. O'Connell (Oct. 6, 2015), p. 26. 

Mr. Van Winkle, too, on cross-examination, agreed that his alternatives might not be 

feasible. Alternative VWl involves limits on the amount of energy that is generated from San 

Juan Unit 4, but, given that three other owners will have interests in the unit, the other owners 

would need to agree to the operational restraints he proposes. Tr. 5343-5344. 

Alternative VW2 involves the assumed acquisitions of the additional 132 MW of Unit 4 

and the 65 MW that Farmington is foregoing by PNM as merchant plant or by a PNM affiliate, 

but it is not clear that either would agree to such an aITangement. This alternative would also not 

reduce the energy or emissions of the unit. Tr. 5286. 

Alternative VW3, which involves the closure of Unit 1, would require the agreement of 

Tucson Electric, the other owner of that unit. Tucson Electric, however, has already committed 

to participate in the San Juan project through June 30, 2022 and has agreed to invest millions of 

additional dollars in Unit 1 for the SNCR installation. Mr. Van Winkle has had no discussions 

with anyone at Tucson Electric to determine whether it would consider such a closure. 

Alternative VW3 would also require the renegotiation of the new coal supply agreement. 

(v) NEE's criticisms of the use of PNM's load forecasts 

Mr. Van Winkle's criticisms of PNM's use of its load forecasts do not show that the 

stipulation portfolio is not the most cost-effective replacement portfolio. PNM's load forecasts 

have changed from the start of the proceeding through the end, but load forecasts do change over 

time. Mr. O'Connell stated that, during the 2014 IRP process and over the course of this case, 

PNM performed Strategist runs on the stipulation portfolio using a variety of load forecasts, 

including the 2015 rate case forecast adjusted for the loss of the Navopache load. PNM's 
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Strategist runs under the most recent load forecasts show that, even with the loss of the 

wholesale purchases by Navopache Electric Cooperative, the stipulation portfolio that includes 

the additional 132 MW of San Juan Unit 4 is still the most cost effective portfolio ofreplacement 

resources. O'Connell (Oct. 6, 2015), pp. 12-18. NEE, in fact, acknowledges this. NEE Brief in 

Chief, pp. 34-35. 

PNM argues further that Mr. Van Winkle misapprehends load forecasting and its impacts 

on generation resource planning. 18 PNM argues that Mr. Van Winkle misunderstands the 

difference between the sales forecast provided by PNM witness, Dr. Faruqui, in PNM's recent 

rate case and the load forecasts (including energy and demand forecasts) that PNM uses in its 

system planning. Mr. O'Connell stated that Mr. Van Winkle uses terms with different meanings 

interchangeably, such as "load forecast", "energy demand" and "load." Mr. O'Connell stated that 

the peak demand forecast is one of the primary drivers of the amount of capacity that must be 

installed. O'Connell (Oct. 6, 2015), pp. 10-12. Mr. Ortiz stated that, while Dr. Faruqui's sales 

forecast may not show growth through 2021, the associated long-term demand forecast shows 

growth in all future years and the associated long-term energy forecast shows growth beginning 

in2021. Ortiz (Oct. 6, 2015), pp. 4-6. 

18 
PNM and NMIEC argued that Mr. Van Winkle lacks the requisite qualification on most of the topics he addresses 

in his testimony. They cite, in particular, the following: 
-- No education in utility rate design or in the design of utility transmission or distributions systems. 
-- No educational background in utility generation systems or any experience in utility generation plant 

operations. 
-- No experience in the decommissioning of either coal or nuclear power plants. 
-- No education in utility load modeling or projections, or utility system dispatch. 
-- No experience in buying and selling capacity and energy in the electric energy trading markets. 
-- No training or education in Strategist or PROMOD modeling. Tr. 5308-5312. 
They argued that the Commission should not attach any weight to his opinions. PNM stated that "[t]he 

issues at hand are too complex and too impmiant to rely on an inexperienced witness who is attempting to be a jack
of-all-trades in this case" and that his lack of qualifications is also betrayed by the significant flaws in his analyses. 
PNM Brief in Chief, pp. 53-54; NMIEC Brief in Chief, pp. 5-9. 
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(vi) Mr. Luckow's criticisms of PNM's Strategist runs. 

The Hearing Examiner does not find persuasive Mr. Luckow's $304 million of criticisms 

of PNM's Strategist runs. The first criticism of $118 million relates to NEE's argument that the 

134 MW of Palo Verde Unit 3 should be valued in all replacement power portfolios at the 

estimated net book value of $1, 118 per kW agreed to in the Supplemental Stipulation. Luckow 

(Sept. 25, 2015), pp. 12-13. Mr. O'Connell valued Palo Verde Unit 3 at $1,118 per kW in the 

stipulation portfolio and at the $2,500 per kW value requested in PNM's Application in the non-

stipulation portfolios. This argument was addressed in the April 8, 2015 Certification of 

Stipulation. The Certification found that it was proper for PNM to subtract the cost savings 

resulting from the stipulation from the other calculated costs of the stipulation portfolio. If a 

utility decides not to seek the recovery of a portion of the costs of the resources being added, a 

utility's modeling should not be required to assume that the costs will be recovered. The 

Certification found, for example, that it was not unreasonable for PNM to subtract from the costs 

of the stipulation portfolio the value PNM was foregoing by agreeing to seek recovery of only 

50% of the undepreciated costs of San Juan Units 2 and 3. See April 8, 2015 Ce1iification of 

Stipulation, pp. 114-115. 

Mr. Luckow's second criticism would produce $186 million in savings for the costs of the 

four-unit shutdown pmifolio by (1) changing the depreciation schedule for the undepreciated 

assets in San Juan Units 2 and 3 and the incremental closure costs from a 36 year to a 20 year 

recovery period, (2) excluding what he contends are $102 million in unsupported closure costs, 

and (3) removing the savings related to the 50% sharing ofundepreciated costs of San Juan Units 

2 and 3 from the stipulation portfolio. Luckow (Sept. 25, 2015), pp. 14-20. Mr. O'Connell 

testified, however, that it is not appropriate to use a 36 year depreciation period for closure costs 
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in a 20 year planning period. He said that PNM applies post-hoc additions consistently with 

every other resource modeled in Strategist (i.e., over 20 years). He said to diverge from that 

would bias the results. He also stated that PNM's approach is the standard approach in the 

planning community and that the owner of the Strategist software recommends that Strategist 

software users not make the adjustments proposed by Mr. Luckow. O'Connell (Oct. 6, 2015), 

pp. 34-35. 

As to the other elements of Mr. Luckow's $186 million in adjustments, Mr. Luckow 

agreed at the hearing that the closure costs that he initially claimed were unsuppmied were, in 

fact, supported. 19 Tr. 4806. The Hearing Examiner also finds that the stranded cost savings 

associated with the 50% sharing of the undepreciated costs of San Juan Units 2 and 3 were 

properly assigned only to the stipulation p01ifolio, because the savings only occur under the 

stipulation. 

(vii) Mr. Lehr's recommendations for RFPs. 

The argument of NEE that the Commission should deny the CCN for the 132 MW of 

Unit 4 (and perhaps also Palo Verde Unit 3) and require PNM to issue an RFP for the 

replacement capacity at this time is not reasonable. The primary witness urging the Commission 

to require the use ofRFPs conceded, contrary to the arguments in NEE's brief, that the use of an 

19 In addition, Mr. Luckow's claim that PNM has modeled the costs of the four-unit shutdown one year too early 
depends upon a revision to the Revised SIP, which would have to be approved by both the State of New Mexico and 
the EPA, and the approvals would have to be achieved in time to avoid meeting the deadlines of the FIP. Given that 
the EPA rejected requests in the summer of2014 to delay implementation of the Revised SIP, Mr. Luckow's 
argument appears to be based upon an unrealistic assumption. O'Connell (Oct. 6, 2015), p. 35. 
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RFP here might be time-consuming and might result in increased costs given the late start of the 

process.20 

Mr. Lehr stated that it had been difficult to start the competitive bidding process in 

Colorado. He stated that he based his "opinions [regarding his recommendations for RFPs to 

replace the capacity of San Juan Units 2 and 3] on what we have been able to do in Colorado. 

What we have shown is that it's not easy, it's not a matter of a week or a day to get competitive 

markets going, but that if you start and you stick at it and work on it, it can have pretty 

spectacular results." Tr. 4700. 

Mr. Lehr said he had limited knowledge of the capacity market in the Southwest. He said 

the "contracts are pretty tightly held, so I don't know prices, volumes, that kind of stuff. My 

understanding of the Western market is that in its present state, although it's changing rapidly, 

the bilateral contract market is very much a minority of what the utilities do." Tr. 4729-4730. 

He said he has not done any independent analysis of the renewable energy market in New 

Mexico. Tr. 4699. 

20 NEE witness Lehr is an attorney and consultant on energy policy and regulation. He served as a commissioner 
with the Public Utilities Commission in Colorado from 1983 to 1991 and represented the lnterwest Energy Alliance 
in 2010 in Colorado proceedings involving the implementation of an EPA-approved plan to reduce ozone emissions 
in the Denver metropolitan area. Mr. Lehr described the use of competitive bidding to acquire the generating 
resources needed to replace the coal-fired generation that was being retired under the EPA-approved plan and the 
Colorado Clean Air Clean Jobs Act that was passed to implement the plan. He described the benefits of using 
requests for proposals and independent evaluators to obtain replacement power. On that basis, Mr. Lehr proposed 
the use ofRFPs in New Mexico to obtain resources needed to replace the capacity being retired in San Juan Units 2 
and3. 

Mr. Lehr stated that he was not familiar with the terms of the stipulations at issue in this case, the new San Juan coal 
agreements, and the relative cost of coal between the existing San Juan coal agreement and the new coal agreements. 
Tr. 4707-4708. He said he was also not familiar with the resources on PNM's system and the particular resource 
needs of PNM's system with the retirement of Units 2 and 3. He said he didn't know how much coal capacity in San 
Juan is going to be retired as a result of the two unit shutdown (i.e., he estimated a range of 300 to 400 MW versus 
the 836MW of Units 2 and 3), that he had not looked in any detail at any NEE's proposed replacement portfolio, that 
NEE did not undertake any type ofRFP process in putting together its proposed replacement portfolio, and that he is 
not familiar with the New Mexico Efficient Use of Energy Act and the Commission's IRP rules. Tr. 4708-4709. 
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The open-ended RFP process used in Colorado also required more time than is available 

here to replace the capacity to be lost at the end of 2017. Mr. Lehr testified that the RFP process 

in Colorado will require approximately four years from the issuance of the RFPs to the 

completion of construction. RFPs were issued in the first quarter of 2013, resulting in projects 

under construction in 2015 and that are planned to be completed in 2016. Lehr (Sept. 25, 2015), 

p. 8, Tr. 4695. 

(viii) Value of the 2018 Review. 

NEE's criticisms of the umeliability of PNM's coal cost estimates beyond 2022 and their 

impact on PNM's Strategist results are addressed in the Supplemental Stipulation.21 PNM has 

firm coal prices for the period through June 30, 2022, and the 2018 Review established in the 

Supplemental Stipulation will be conducted based upon firm coal prices for the subsequent 

period. The Supplemental Stipulation also provides for the issuance of RFPs prior to the 2018 

Review to compare the costs of San Juan and Non-San Juan options. Estimates of compliance 

costs for the EP A's Clean Power Plan should also be available. 

The Supplemental Stipulation does not require the completion of post-2022 ownership 

agreements among the San Juan owners, but the intentions of the owners should be clear by 

2018. The price of coal after the expiration of the current coal supply agreement on December 

31, 2017 was the key to finalizing the current restructuring agreement under which the remaining 

San Juan owners agreed to continue their pa1iicipation. Since the price of coal post-2022 should 

be known in 2018, the intentions of the remaining owners to continue their participation post-

2022 should also be known. 

21 The post-2022 coal costs used in PNM's current Strategist runs escalate the per ton costs under the current coal 
contract by 2 .5 percent per year with a 10 percent increase in 2018 to account for the lower quantities of coal 
consumed with the Unit 2 and 3 retirements. Tr. 4650. 
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In particular, the intentions of the two primary remaining owners should be clear. If the 

abandonment of Units 2 and 3 and the CCN for the additional 132 MW of Unit 4 are approved 

(as recommended here), PNM will own 66.4% of the station, and Tucson Electric Power 

Company will own 20.l %. 

0 h' t t wners Ip s rue ure un d s er I t I Sf I f upp emen a 1pu a ion 
Unit Unit4 Totals % of %of 

Participant l(MW) (MW) (MW) Unit4 Total 
PNM 170 392~ 562 77.17% 66.4% 
Tucson Electric 170 170 0% 20.1% 
Fannington 43 43 8.46% 5.1% 
Los Alamos County 37 37 7.28% 4.3% 
Utah Associated Municipal Power 36 36 7.09% 4.2% 
Systems 
Total 340 507 847 100% 100% 
Olson (July 31, 2015), p. 9. 
* PNM's 392 MW of Unit 4 includes 65 MW that will be merchant plant and will not be included 
in retail rates. 

PNM will make known its intentions for the future of the station in the 2018 Review, and 

Tucson Electric will likely make its intentions known in the IRPs it is required to file in Arizona 

in 2016 and 2018.22 

Also significant is paragraph 19 of the Original Stipulation which, as pertinent here, is 

unaffected by the Supplemental Stipulation.23 If the 2018 Review determines that the San Juan 

station should not continue operations after 2022, PNM will not recover the undepreciated 

22 The Arizona Corporation Commission's resomce planning rules requires electric utilities to file IRPs in each even
numbered year. AZ ADC R14-2-703. 
23 

Paragraph 19 of the Original Stipulation provided that, if San Juan Unit 4 must be abandoned with undepreciated 
investment remaining on PNM's books, PNM will not be allowed to recover any undepreciated inveshnent 
associated with the transfer value of the 132 MW of additional capacity nor any undepreciated additional investment 
related to the 132 MW of additional capacity, including investment related to the SNCR Project. Since under the 
Supplemental Stipulation the $26 million proposed to be transferred to Unit 4 will not be transferred, the reference 
to the transfer value in paragraph 24 of the Modified Stipulation (which incorporates the rest of paragraph 19 from 
the Original Stipulation) will be excluded. 
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additional investment related to the 132 MW of additional capacity in Unit 4, including 

investment related to the SNCR Project. 

(ix) Criticisms of Mr. Carrara's testimony. 

Finally, in regard to NEE's criticisms of Mr. Carrara's alleged bias stemming from his 

ownership of PNM stock, Mr. Carrara testified that he sold the stock he owned in PNM within a 

few days of the issue being raised in the January hearings. Tr. 5088. He said he kept up to date 

on the case after the January hearings but that there was really not any participation to be done 

until the Commission issued the June 26, 2015 order assigning a facilitator and encouraging the 

parties to participate in settlement discussions. Tr. 5093. He said he participated in the 

mediations that led to the Supplemental Stipulation, and he prepared testimony in support of the 

Supplemental Stipulation on August 28, 2015. 

The Hearing Examiner issued an Order Regarding Prehearing Conference on September 

18, 2015 requiring parties to file motions to strike or objections to any of the pre-filed testimony 

by October 1, 2015. No party filed objections or a motion to strike Mr. Carrara's prepared 

testimony. 

NEE does not ask that Mr. Carrara's testimony be stricken. NEE asks that the 

Commission disregard his testimonies in this case and the portions of other Staff witnesses' 

testimony that rely on Mr. Carrara's tainted testimonies. 

The Hearing Examiner has considered Mr. Carrara's prior relationship with PNM and the 

sale of his PNM stock in January 2015 in the weight that has been given to the testimony. 

d. Modifications 

The Hearing Examiner recommends modifications to paragraph 6 of the Supplemental 

Stipulation. As cmTently drafted, paragraph 6 requires PNM to provide the signatories 
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reasonable access to inputs, assumptions and constraints regarding Strategist runs and requires 

PNM to perform a reasonable number of Strategist runs using practical assumptions as requested 

by the signatories. It is unclear, however, whether the requirements apply only during the 2018 

Review or whether they also apply during the 2017 IRP process. Mr. Ortiz stated that the 

requirements apply during the 2018 Review. He said that, in the public advisory process for the 

IRP, PNM generally presents the assumptions underlying PNM's initial analysis and runs 

different scenarios using assumptions provided in that process. Tr. 4009. Mr. Carrara and Mr. 

Dirmeier stated that they interpret the requirements as applying to the 2017 IRP process and the 

2018 Review. Carrara (Aug.28, 2015), p. 11; Dirmeier (Aug. 28, 2015), p. 15. 

In addition, as currently drafted, paragraph 6 requires PNM to provide reasonable access 

to inputs, assumptions and constraints regarding PNM's Strategist runs in the 2018 Review only 

to the signatories of the Supplemental Stipulation. Paragraph 6 also requires PNM to perfmm 

Strategist runs during the 2018 Review solely on behalf of the signatories. Counsel for SWG 

questioned Mr. Ortiz during the October hearings on PNM's willingness to perform Strategist 

runs for parties in the 2018 Review proceeding other than the signatories to the Supplemental 

Stipulation. Mr. Ortiz stated that PNM was not willing to commit to do so. He said that "people 

who signed the stipulation negotiated an agreement and there are benefits that they bargained for. 

And they are entitled to those benefits. Those parties that chose not to join the agreement did not 

make any bargain. They did not offer any concessions, and so it's a quid pro quo." Tr. 4010. 

Mr. Dauphinais stated that NMIEC would not object to expanding the scope from 

"signatories" to "interested parties." NMIEC Exhibit 10, p. 3. 

The Hearing Examiner recommends that paragraph 6 be modified to clarify that the right 

of access to information about Strategist inputs and the right to have PNM perform additional 
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Strategist runs apply to the 2017 IRP process and the 2018 Review. The public interest in 

evaluating all feasible alternatives to PNM's proposals is present in both processes. The more 

PNM's proposals are vetted prior to and during the 2018 Review the better chance there will be 

to conduct a fair, complete and timely review of PNM's proposals. 

The Hearing Examiner also recommends that all participants in the 2017 IRP process and 

all parties in the 2018 Review proceeding have the same rights of access to information and 

Strategist runs described in paragraph 6. The public interest in developing a thorough analysis in 

the 2017 IRP process and a complete record in the 2018 Review proceeding is greater than the 

narrower interest in limiting the benefits negotiated in this case to the parties who negotiated the 

Supplemental Stipulation. 

Finally, in addition to the modifications, the Hearing Examiner recommends that the 

Commission's final order clarify the Commission's position regarding the signatories' agreement 

to support expedited Commission review and decision within six months after the date PNM 

starts the 2018 Review. The current proceeding has taken almost two years to complete, and 

most of the time required to reach a decision has been due to PNM's inability to provide 

information critical to the Commission's review of PNM's requests, such as the post-2017 coal 

supply agreement and the agreement for PNM to acquire the additional 132 MW of San Juan 

Unit 4. The Hearing Examiner respects the patiies' intentions to complete the 2018 Review 

proceeding in a six month time period, but, given the potential that PNM's filing may not include 

sufficient info1mation to complete the Commission's review, the Commission is unable and will 

not bind itself to complete the review in that time period. 
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6. Assignment of 65 MW of San Juan Unit 4 from PNMR-D as merchant 
plant 

Paragraph 7 of the Supplemental Stipulation states that PNM shall be authorized to 

acquire 65 MW of San Juan Unit 4 (i.e., the amount of capacity that the City of Farmington 

chose not to acquire), in addition to the 132 MW for which a CCN will be granted. The 

additional 65 MW shall not be acquired as a jurisdictional asset. It shall be treated as excluded 

merchant plant. PNM commits, and it represents that it is authorized by PNM Resources, Inc., 

its holding company ("PNMR"), to commit on behalf of PNMR and its subsidiaries, that, other 

than the 65 MW identified in this paragraph, no coal-fired merchant plant will be acquired at any 

time by PNM, PNMR or any PNM affiliate; provided, however, that the excluded merchant 

capacity in San Juan Unit 4 may be exchanged for capacity in San Juan Unit 1 if the total amount 

of excluded merchant capacity does not exceed 65 MW. Paragraph 7, however, does not prevent 

PNM from seeking a CCN in the future for any type of additional generating capacity. 

Mr. Dirmeier describes the reasoning behind these provisions. First, the existence of 

merchant plant, whether owned by PNM or an affiliate, poses problems of cost allocation and the 

potential for self-dealing. Cost issues include cost allocation and responsibility for the 

environmental consequences of electricity generation. Competition issues include the potential 

for abuse, as decisions may be made that favor the merchant plant over the utility's public 

interest obligation to provide reasonable and proper service at fair, just and reasonable rates. 

Because merchant plant operations are not subject to rate treatment, the utility has an incentive to 

favor the merchant plant over utility plant -- both in making off-system sales and in allocating 

costs away from merchant operations. If the merchant plant resides in the utility, however, the 

Commission has access to books and records of the merchant operation to assure itself that cost 
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allocations and other activities are being conducted in a way that does not disadvantage PNM's 

customers. Dirmeier (Aug. 28, 2015), pp. 18-20. 

Second, PNMR has agreed to a 65 MW limitation on coal-fired merchant plant, which is 

applicable not only to PNM, but also to PNMR and its affiliates. This caps PNM's exposure to 

coal risk outside of the regulated utility, with any other exposure to coal subject to the 

Commission's future determinations concerning capacity additions. This provision also limits 

PNM's ability, through PNMR or affiliates, to serve as an "owner oflast resort" and to perpetuate 

the life of the San Juan station beyond the time that it is no longer economic, by market 

standards, to operate. Ditmeier (Aug. 28, 2015), p. 19. 

Third, the Supplemental Stipulation provides that "the excluded merchant capacity in San 

Juan Unit 4 may be exchanged for capacity in San Juan Unit 1 ifthe total amount of excluded 

merchant capacity does not exceed 65 MW." The exchange provision provides flexibility in the 

event of a future revision of the total amount of coal-fired capacity operating at San Juan. 

Dirmeier (Aug. 28, 2015), pp. 19-20. 

Mr. Van Winlde stated that he supports the commitment that PNM will never acquire 

more merchant coal capacity. He opposes the ability of PNM to add more coal capacity to its 

portfolio via CCN. He also stated that the paragraph omits any mention of bringing in more coal 

to New Mexico ratepayers via a PPA, from its parent company or subsidiary or any other entity, 

which he opposes. Van Winkle (Sept. 25, 2015), p. 107. 

The Hearing Examiner recommends approval of this paragraph. It balances the value in 

allowing PNM to acquire the otherwise unsubscribed capacity in San Juan Unit 4 and to thereby 

continue operating the plant through June 30, 2022 with the need to protect retail ratepayers from 

absorbing the costs of the 65 MW. When considered in conjunction with the 2018 Review 
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provided for in paragraph 6, a further decision on the fate of the 65 MW is effectively reserved 

for the 2018 Review. 

Mr. Van Winkle's concerns are not that the requirements in the paragraph are 

umeasonable in what they purport to regulate. He argues that the paragraph should go fmiher in 

preventing PNM's ability to add more coal capacity to its portfolio in various ways. The Hearing 

Examiner questions the ability of the parties to reach agreement on the definitive prohibitions 

Mr. Van Winkle seeks. The ultimate achievement of the stipulations in regard to Mr. Van 

Winkle's concerns is their establishment of the 2018 Review. based upon firm post-2022 coal 

prices and the results of alternative RFPs. The stipulations essentially conclude that it is 

premature to establish the prohibitions Mr. Van Winkle seeks. The Hearing Examiner finds that 

the approach in the stipulations is reasonable. In addition to the 2018 Review, fuiiher 

acquisitions of coal-fired generating resources by PNM are subject to the Commission's CCN 

review under NMSA 1978, §62-6-12 and -13 and 62-9-1 and the Commission's PPA review 

under 17.9.551 NMAC. 

7. Resolution of "Reserved Issue" 

Paragraph 15 of the Original Stipulation stated that the signatories had not reached 

agreement on whether the CCN for 132 MW of San Juan Unit 4 should include conditions 

related to a future coal supply agreement. The signatories agreed that testimony on such 

conditions could be submitted and considered by the Commission in the January hearings. 

Based upon their review of the new coal supply agreement, the signatories to the 

Supplemental Stipulation agree in paragraph 14 that the "Reserved Issue" has been resolved. 

The Modified Stipulation attached to Mr. 01iiz's August 28, 2015 testimony deletes paragraph 

15. 
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The Hearing Examiner recommends that paragraph 14 of the Supplemental Stipulation 

should be approved and paragraph 15 of the Original Stipulation should be removed. This again 

is a reason to integrate the Original and supplemental stipulations into a single document. See 

Van Winkle (Sept. 25, 2015), p. 114. 

8. SNCR and balanced draft 

Paragraph 28 of the Original Stipulation stated that PNM's reasonable and prudent share 

of the costs of the SNCR Project at San Juan Units 1 and 4 shall be included in rate base. To the 

extent that the PNM share of the costs associated with the SNCR Project exceeds $90.6 million, 

PNM would have been required to make an affirmative demonstration that incmTence of the cost 

overruns was prudent and reasonable. 

In view of the evidence presented during the January hearings challenging the 

reasonableness of the decision to install a balanced draft flue gas system as part of the SNCR 

project, the April 8, 2015 Certification recommended that PNM be required to make an 

affirmative showing of the prudence and reasonableness of the balanced draft portion of the 

SNCR project in the proceeding in which PNM seeks recovery of those costs. 

Paragraph 9 of the Supplemental Stipulation adopts this recommendation. The 

signatories agree in the Supplemental Stipulation that the installation of SNCR on San Juan Units 

1 and 4 is prudent and that PNM should be authorized to recover the reasonable costs of SNCR 

in rates. They also agree that the prudence and reasonableness of the costs of the balanced draft 

will be determined in a PNM general rate case. They agree that PNM shall make an affirmative 

demonstration that incun-ence of the costs of balanced draft was prudent and reasonable. 

The Hearing Examiner recommends that this portion of paragraph 9 of the Supplemental 

Stipulation be approved. 
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9. Expedited depreciation rate for SNCR costs 

Paragraph 9 of the Supplemental Stipulation also provides for the expedited depreciation 

of the capital costs of the SNCR project. The signatories agreed that the SNCR capital costs 

shall be depreciated at a rate that provides for full depreciation by July 1, 2022. The higher 

depreciation rates will be approved for recove1y and will go into effect with the first rate case 

that approves new base rates effective after December 31, 2017, but in no event later than 

December 31, 2018. 

The higher depreciation rate for the SNCR capital costs was not proposed in PNM's 

Application, in the Original Stipulation or in any evidence presented in the January hearings. 

As a proponent of the Supplemental Stipulation, the Attorney General's witness, Ms. 

Crane stated that this paragraph eliminates potential issues regarding stranded cost recovery for 

the SNCR if the remaining two units are retired early. She said that accelerating the recovery of 

the SNCR from 38 years to 5 years will increase annual depreciation expense by about $4.5 

million, but ratepayers will save millions of dollars in caffying charges that they would have 

incUffed if these costs had been recovered over 38 years. Crane (Aug. 28, 2015), p. 14. Mr. Van 

Winkle also supports this paragraph. Van Winkle (Sept. 25, 2018), p. 112. 

The Hearing Examiner recommends that this portion of paragraph 9 of the Supplemental 

Stipulation be approved. 

10. Additional renewable energy commitments 

Paragraph 8 of the Supplemental Stipulation requires PNM, beginning January 1, 2020, 

to acquire one MWh of solar or wind credits or allowances for every MWh produced by 197 

MW of the San Juan station. The provision does not require PNM to acquire associated energy. 

CERTIFICATION OF STIPULATION 
NMPRC Case No.13-00390-UT 

Page 56 



Paragraph 8 states that the acquisitions shall be emission rate credits ("ERCs") or 

allowances that can be used for compliance with the EPA's Clean Power Plan (''CPP") or 

renewable energy credits ("RECs") as defined by New Mexico's Renewable Energy Act ("REA") 

if permitted as described in sub-paragraph 8(d).24 PNM must acquire the renewable resource 

instruments from New Mexico sited sources if it can do so at no greater cost than the cost of such 

instruments from out-of-state sources. The acquisitions are in addition to the requirements of the 

New Mexico renewable po1ifolio standard. 

In calendar years 2020 and 2021, the acquired ERCs or allowances must meet the 

eligibility requirements for incentive awards set forth in the Clean Energy Incentive Program 

("CEIP") within the CPP. The CEIP is a program to be initiated by EPA to reward states for 

early actions undertaken to meet compliance with the Clean Power Plan. The CEIP ERCs or 

allowances acquired in 2020 and 2021 are eligible to be banked and used for compliance during 

the CPP compliance period (2022-2030).25 Those early actions can be in the form of specific 

types ofrenewable energy or energy efficiency savings. Howe (Aug. 28, 2015), p. 3-4. 

If EPA's CPP or CEIP is not in effect in New Mexico in 2020 or any subsequent year, or, 

if after 2021, PNM demonstrates that it can comply with the emission reduction requirements of 

the CPP with its own resources through 2030, then in those years PNM will be excused from the 

24 Under a rate-based plan, an ERC will represent one MWh of zero-emission generation or energy efficiency 
savings. EPA or the state, will issues ER Cs to certain eligible facilities. In general, for a facility to be eligible it 
must have been constructed after December 31, 2012. For a mass-based plan, allowances will be created by 
allocation from the state or the EPA. Under a mass-based plan, each state would have a C02 emissions budget that 
decreases over the compliance period. The state or EPA would dete1mine how to allocate the allowances to electric 
generating units during the compliance period. Howe (Aug. 28, 2015), pp. 7-9. 
25 In order for a state to take advantage of CEIP, it must indicate that it plans to participate in CEIP in its state plan. 
Then, to be CEIP qualified, a renewable energy project must: 

(I) be constrncted following the submission of the state CPP plan or September 6, 2018, whichever comes 
earlier; 

(2) be a solar or wind project; 
(3) generate MWh in 2020 and 2021. 

Howe (Aug. 28, 2015), pp. 3-4. 
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acquisition ofERCs or allowances. In that case, PNM must acquire and retire additional wind or 

solar RECs, either in the matching MWh amounts or in amounts that allow bundled RECs plus 

energy (owned or purchased) to be acquired up to $7 million per year. PNM is not required in 

any year to incur total costs in excess of $7 million. 

If after January 1, 2018, PNM divests some or all of its San Juan capacity, PNM's 

obligation to acquire ERCs, allowances or RECs under this paragraph will be reduced by the 

amount of capacity divested (up to 197 MW). 

Dr. Howe stated that paragraph 8 is the public interest. By seeking to acquire an 

additional 197 MW of San Juan Unit 4, PNM has unde1iaken an increased C02 reduction 

obligation under the CPP. PNM has agreed to offset this 197 MW high-carbon resource with 

ERCs or allowances on a MWh-for-MWh basis. He said the renewable energy that provides the 

ERCs or allowances will displace fossil-fueled generation, and its attendant health and 

environmental impacts. Howe (Aug. 28, 2015), p. 13-14. 

Mr. O'Connell testified that the credits or allowances will reduce fossil fuel generation in 

the Western interconnection and possibly at the San Juan station. Tr. 4521. "When you add more 

renewable energy, you are not affecting demand, so what you are doing is affecting supply. So 

the renewable generation will affect generation from an intermediate or base load source. It will 

reduce it, because you haven't changed demand, but you have added renewable energy that you 

are going to take. So that reduction will happen somewhere. It might happen at San Juan." Tr. 

4522. Dr. Howe agreed. He said "ce1iainly here in the interconnected western grid, if a REC or 

an ERC or an allowance has been purchased, then a renewable energy megawatt hour was 

produced somewhere, and that caused some fossil fuel generation to not produce a megawatt 
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hour. That could have been at San Juan. That could be partially at San Juan and paiiially 

somewhere else." Tr. 4661. 

Second, Dr. Howe testified that the provision will help enable PNM to comply with the 

CPP on a stand-alone basis. Third, because the provision helps mitigate PNM's obligations 

under the CPP, it will relieve customers of having to finance other compliance effmis. Because 

of this, the expenditures pursuant to this paragraph may be paiily or entirely offset by 

compliance cost savings. Howe (Aug. 28, 2015), p. 14. 

Fourth, the provision requires PNM to acquire the ERCs or allowances from New Mexico 

solar and wind resources provided that they are not more expensive than out-of-state resources. 

If PNM is able to do so, the purchases will help encourage growth in the state's solar and wind 

and directly benefit New Mexicans. Howe (Aug. 28, 2015), pp. 14-15. 

Dr. Howe explained that the announced requirement that PNM purchase a specific 

quantity of credits is the factor that may encourage developers to proceed with renewable energy 

projects. "[T]o buy a REC or to buy an ERC or to buy an allowance means that an associated 

renewable energy megawatt hour has to be produced somewhere. And it's not just any 

renewable energy megawatt hour, all right. It has to have been -- it has to come from a facility 

that is under construction or has been constructed since January 1, 2013." Tr. 4676-4677. He 

said the requirement that the facility be constructed prior to 2013 removes 940 MW in New 

Mexico alone, of wind and solar generation that is not eligible. 26 He said "the mandate drives 

the building. The REC is simply the legal and technical and accounting registration for that. 

The mandate is what, I think, provides the impetus for new renewable energy." Tr. 4677. 

26 As of December 31, 2013, New Mexico had 778 MW of wind capacity and 162 MW of large-scale solar PV that 
was built prior to January 1, 2013. US Department of Energy, 2013 EIA-806. 
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NMIEC witness, Mr. Dauphinais, calculated that the $7 million in purchases would be equivalent 

to the RECs produced from a 460 MW wind fmm, assuming a capacity factor of30% for wind 

and 70% for 197 MW of San Juan capacity. Dauphinais (Aug. 28, 2015), p. 13. 

PNM witness, Mr. 01iiz, stated that credits and allowances have value independent of the 

associated energy, and unbundled credits and allowances are generally more likely to cost less than 

if they are bundled with the associated energy. As a result, not requiring PNM to acquire the 

associated energy allows PNM to acquire more credits and allowances within the $7 million cap 

than would otherwise be the case. PNM is provided more flexibility in complying with the 

purchase requirement, and renewable energy developers are provided with another revenue stream 

to promote renewable energy development. 01iiz (Aug. 28, 2015), pp. 22-23. 

Attorney General witness, Ms. Crane, stated that the requirement produces a societal 

benefit. She said it is a societal benefit no matter where the renewable resources are located, 

whether they are located in New Mexico or elsewhere. She stated that renewable energy is a 

positive resource, and society benefits in that way. Tr.4946. She also cited as a benefit 

additional pmiies' willingness to agree to the Stipulation based upon the inclusion of a provision 

that encourages the development of renewable resources. She questioned whether the 

Supplemental Stipulation would have been executed without that provision. Tr. 4946. 

NEE opposes paragraph 8. NEE argues that RECs are not mitigation measures, and they 

will not provide a net benefit to New Mexican ratepayers. Mr. Van Winkle stated that the 

purchase of unbundled RECs will not be sufficient to encourage the development of new 

renewable energy projects in New Mexico. He stated that new renewable energy projects are 

built primarily because a customer has a purchase order and is willing to pay the developer for 

the energy. Mr. Van Winkle cites three sources for his opinion. An NREL rep01i The Role of 
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Renewable Energy Certificates in Developing New Renewable Energy Projects, stated 

"Generally, lenders will not recognize REC revenue in their financial decision unless a contract 

is in place with a creditworthy counterparty; thus, long-term contracts are important." Michael 

Gillenwater, Executive Director of GHG Management Institute wrote his PhD Thesis in 2013 on 

the issue of the value of voluntary RECs: "My central finding is that the voluntary REC market 

in the United States does not increase the quantity of investment in or generation from grid-

connected wind projects, except in a few special cases. This is likely due to the small magnitude 

of the REC price signal and lack of long-term contracts for unbundled RECs. 11 The Executive 

Director of the California Wind Energy Association, Nancy Radar, testified to the Califomia 

Public Utilities Commission that "long-term power purchase contracts must be the central means 

of promoting new renewables facilities. 11 Mr. Van Winkle stated that the amount of the 

unbundled REC payment is not significant enough to create new resources to be built. Van 

Winkle (Sept. 25, 2018), pp. 110-111. 

Mr. Van Winkle stated that the bundled REC approach is equally unlikely to produce 

new renewable energy projects in New Mexico. With PNM's stagnating energy sales forecast 

and the approval of the two requested CCN's, he stated that PNM's coal and nuclear base load 

resources will generate 68%-79% of the energy for PNM for the foreseeable future. He stated 

that it is not possible to add 1,200 GWh (the output of the 197 MW of San Juan Unit 4 at 72% 

capacity factor) with real renewable energy, as that energy is being produced by coal and 

nuclear. He said if PNM had significantly less base load resources and the RECs could be 

implemented in a bundled manner, an attempt to mandate additional renewable energy from 20% 

of total energy to 33% of total energy would provide significant benefit to New Mexico. If the 
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flat (or declining) PNM retail load forecast occurs, no new renewable energy will occur due to 

this paragraph. Van Winkle (Sept. 25, 2018), pp. 109-110. 

Finally, ifthe CPP moves forward, NEE states that PNM will need to comply with it 

anyway and that the scope of its compliance options (e.g., to reduce coal energy output or add 

real renewable energy) should not be naITowed. 

The Hearing Examiner recommends that paragraph 8 be approved for the reasons cited 

by the stipulations' proponents. The evidence indicates that the purchases will help displace 

energy otherwise produced by fossil fuel generation. The quantity of purchases required may 

help encourage renewable energy development apaii from PNM's needs for system resources. It 

also appears to have been a major factor in drawing additional parties to the settlement. 

The Modified Stipulation prepared by Mr. Ortiz incorporates paragraph 8 of the 

Supplemental Stipulation into paragraph 40 of the Modified Stipulation, but the language in the 

new paragraph 40 still contains several references to "paragraph 8."27 The Hearing Examiner 

recommends that paragraph 40 of the Modified Stipulation be modified to coTI'ectly refer to the 

new paragraph number in the Modified Stipulation. 

11. Contribution to Good Neighbor Fund 

In paragraph 11 of the Supplemental Stipulation, PNM agrees to make an additional 

contribution of $250,000, as a shareholder expense, to the Good Neighbor Fund for the benefit of 

low-income customers. The Good Neighbor Fund is an emergency assistance fund administered 

by the Rio Grande Food Project. The Project is independent of PNM. The Good Neighbor Fund 

27 For example, the language in sub-paragraph 40a of the Modified Stipulation still includes a reference to "sub
paragraph S(d)." 
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is funded by customers of PNM, employees, and shareholders. Annual contributions in 2014 

totaled approximately $390,000, including $350,000 from shareholders. Tr. 4132, 4134. 

The Fund provides assistance to low-income customers who meet certain eligibility 

requirements. Eligible customers can receive a one-time payment each year of their PNM 

electric bill. Tr. 4133. Income eligibility requirements are consistent with requirements of the 

Low-Income Home Energy Assistance Program ("LIHEAP"), i.e., income not to exceed 150 

percent of the poverty level. Customers must have experienced a loss of income or some other 

unforeseen hardship within the last six months. Tr. 4132-4133. 

In 2014, 3,153 families received assistance in the amount of $321,000. Tr. 4133; Crane 

(Aug. 28, 2015), p. 21. The amount that is distributed each year depends on applications and 

awards. To the extent that the Fund is not fully distributed, the undistributed funds are carried 

forward. Tr. 4133-4134. 

No party opposes this paragraph. The Hearing Examiner recommends that it be 

approved. 

12. Disposition of PNM's 2014 IRP proceeding 

Paragraph 12 states that NMPRC Case No. 14-00228-UT, involving protests of PNM's 

2014 IRP, should be closed without further Commission action in that docket. 

Mr. Ortiz stated that the Commission recognized the overlap of the issues in this case 

with PNM's 2014 IRP protest proceeding and the proceeding addressing PNM's CCN request to 

add 40 MW of solar capacity in Case No. 14-00158-UT ("Solar CCN Case'') when it issued an 

Order in the 2014 IRP case, holding the IRP case in abeyance pending final orders in this case 

and the Solar CCN Case. He stated that the Solar CCN Case has been concluded, and, ifthe 

Commission approves the Supplemental Stipulation, the IRP protests will be moot. 
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He stated that the protestors of the 2014 IRP are also paiiies in this case and that it would 

be a waste of time to allow paiiies who continue to disagree with the Commission's decisions in 

this case an additional oppmiunity to challenge the replacement resources that will have been 

approved here. He said that the Commission's decisions in this case regarding the most cost 

effective resources to replace San Juan Units 2 and 3 will have addressed the substantive issues 

in the protests of the 2014 IRP and that there will be no need to hold a hearing in the 2014 IRP 

docket. He also stated that a determination not to accept the 2014 IRP would not overturn any 

decision in this case to approve the issuance of the CCNs for the Palo Verde and San Juan Unit 4 

resources. In addition, PNM is scheduled to staii its next IRP cycle in July 2016, less than a year 

from now. Ortiz (Aug. 28, 2015), pp. 26-27. 

Mr. 01iiz stated that the IRP Rule does not require the Commission to hold a hearing 

prior to acceptance of an IRP or to hold a hearing on protests to an IRP. That determination is 

solely in the discretion of the Commission. He stated that the Commission has in the past closed 

dockets involving IRP protests without hearing where the circumstances demonstrated that the 

hearing would not be productive, citing Case No. 11-00317-UT, Notice of Proposed Dismissal 

(Sept. 18, 2013). Ortiz (Aug. 28, 2015), pp. 27-28. 

Mr. Carrara agreed. He stated that the filings in this case resolve the subject of the 

protests, that the Commission does not need to take any further action in that case and that the 

Commission should close the case docket. Carrara (Aug. 28, 2015), p. 19. 

NEE opposes the closure of the IRP docket, but, at the October hearings, NEE's witness 

appears to have had second thoughts on the issue. Mr. Van Winkle stated in his September 25, 

2015 prepared testimony that the IRP process was umesolved in 2011 and that it has not been 

resolved for 2014 or in this case. He stated that the Commission should follow the rules laid out 
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to properly manage New Mexico's energy future. He said the closure would remove the authority 

and responsibility of the Commission to oversee and regulate the utility. Van Winkle (Sept. 25, 

2015), p. 113. Nevertheless, Mr. Van Winkle agreed during the hearings that no purpose would 

be achieved by going to hearing on the 2014 IRP protests if the outcome is determined in this 

case. Tr. 5403. 

The Hearing Examiner notes, first, that paragraph 12 does not per se provide for the 

closure of the IRP docket. It states the request of the signatories to the Supplemental Stipulation 

that the IRP docket be closed. 

Second, the Hearing Examiner agrees with the signatories that there will likely be no 

valid purpose to proceed further with the 2014 IRP proceeding. The Commission's issuance of 

the CCNs at issue here (and the Commission's action in the upcoming CCN case for the 187 MW 

natural gas plant) will resolve PNM's new resource needs for the four year period of the action 

plan in the 2014 IRP. 

Nevertheless, the Commission cannot properly act in this docket to close a separate 

docket. The Hearing Examiner recommends that the Commission, based upon the approvals it 

will have granted here, issue a Notice of Proposed Dismissal in the 2014 IRP docket, as it did in 

the 2011 IRP case. The Notice in Case No. 11-00317-UT stated that the Commission would 

close the docket without prejudice within thirty days of the Notice unless, before that time, good 

cause is shown why the docket should be kept open. The Notice thereby gave the paiiies to the 

proceeding the opp01iunity to file a motion to keep the docket open. Notice of Dismissal, Case 

No. 11-00317-UT, September 18, 2013. Based upon the Notice recommended here, the 

Commission can consider any responses it receives and take the appropriate action within its 

discretion on the 2014 IRP protests. 
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13. Variance to Commission's Class II requirements I NEE Petition for 
Declaratory Order that PNM's Capacity Option and Funding Agreement is 
Void. 

On May 19, 2015, PNM signed a Capacity Option and Funding Agreement ("COFA") 

with Anaheim and M-S-R. The agreement was filed by PNM in the docket for Case No. 1452 on 

May 29, 2015. The COFA gave PNM an option to acquire the interests of Anaheim and M-S-R 

in San Juan Unit 4 in exchange for PNM's agreement to pay Anaheim's and M-S-R's 

responsibilities for capital costs in that unit after January 1, 2015 through the effective date of the 

. 28 restructuring agreement. 

On May 29, 2015, ABCWUA filed a Motion asking the Commission to determine that 

the COF A violates New Mexico law and public policy and to declare it void and of no effect. 

On July 30, 2015, NEE filed a petition, pursuant to rule 1.2.2.21 NMAC, asking the Commission 

to issue a declaratory order finding that the COF A is contrary to law, public policy, void and of 

no effect. 29 NEE argued that the COF A is void as a Class II transaction executed without the 

28 The COF A also states that if it is subsequently determined or agreed that the Fuel and Capital Funding Agreement 
between the San Juan owners was not in effect between July 1, 2014 and December 31, 2014, PNM's payment 
obligations will begin on July 1, 2014. Olson (July 31, 2015), Exhibit CM0-6, §§1, 6. 
29 On August 5, 2015, PNM filed a response to NEE's pleading in which it argued, inter alia, that NEE's Petition 
should fail because NEE cannot invoke the Commission's rule allowing for declaratory order proceedings, because 
NEE was not a "petitioner" itself and because such a petition requires the initiation of a new proceeding. On August 
7, 2015, NEE filed a Motion asking the Hearing Examiner and the Commission to treat NEE's "Petition" as a 
"Motion" in this case for a pretrial determination that the Funding Agreement is void without prior Commission 
approval, as set forth in NEE's existing "Petition". NEE further requests that the Hearing Examiner enter an order 
that NEE's "Petition" is amended by interlineation to be titled, throughout, as "Motion For Declaratory Order That 
PNM's Capacity Option and Funding Agieement is Void." 

Rulings on the ABCWUA and NEE filings were not issued by the Hearing Examiner given the limited authority he 
retained in the proceeding. The Hearing Examiner's initial authority over the case ended with the issuance of his 
Certification of Stipulation on April 8, 2015. The Commission granted fu1ther authority to the Hearing Examiner in 
its May 27, 2015 Order Setting Fmther Proceedings "to preside over a hearing on the merits of PNM's request for a 
CCN for the additional 132 MW of SJGS 4, including the finality and cost-effectiveness of the new [restructuring 
and coal supply agreements promised by PNM]. The hearing shall also address the sufficiency of alternative 
generation resources to replace the capacity of SJGS Units 2 and 3." Order Setting Fmther Proceedings, May 27, 
2015, Ordering para. C. The authority to address NEE's request for a declaratory order was effectively assigned to 
the Hearing Examiner only in the Commission's August 26, 2015 Order Amending Scope and Schedule. of 
Proceedings, which directed the Hearing Examiner "to preside over a hearing on the Supplemental Stipulation and 
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prior approval of the Commission, citing NMSA 1978, §§62-3-3.L, 62-6-12.B, 62-6-19.B; 

§17.6.450 NMAC. 

As of August 13, 2015, when the signatories filed the Supplemental Stipulation, the 

Commission had not ruled on the requests for declaratory orders. Thus, the signatories agreed in 

the Supplemental Stipulation that, ifthe Commission were to determine that the COFA was a 

Class II transaction, the Commission should grant a variance from the requirement in the 

Commission's Class II transactions rule for the prior filing and Commission approval of a 

general diversification plan ("GDP") for Class II transactions. Paragraph 13 states that, to the 

extent necessary, PNM should be granted variances to Commission rules, including 17.6.450 

NMAC, to effectuate the Stipulation, Supplemental Stipulation and underlying agreements. 

On August 13, 2015, ABCWUA withdrew its motion at the same time as it withdrew its 

previously expressed opposition to the Original Stipulation. 30 NEE continues to pursue its 

motion. 

In its argument opposing NEE's petition, PNM, first, disputes that the COF A constituted 

a Class II transaction. PNM argues that the New Mexico Supreme Court in Plains Electric 

Generation & Transmission Coop., Inc. v. New Mexico Public Utility Commission, 1998-NMSC-

038, i!i!16-l 7, 126 N.M. 152, 157-158, 967 P.2d 827, 832-833 rejected the interpretation urged 

there that the term "evidence of indebtedness" in the definition of Class II transaction in the 

Public Utility Act includes "all contractual obligations to pay in the future for consideration 

presently received." The Public Utility Act defines a Class II transaction as "the agreement by a 

on whether it and the original Stipulation as modified by the Supplemental Stipulation should be approved." Order 
Amending Scope and Schedule of Proceedings, August 26, 2015, Ordering para. C. Paragraph 13 of the 
Supplemental Stipulation addresses the variance requested by the Signatories to the Commission's Class II rule, 
which thereby also effectively addresses NEE's request for a declaratory order. 
30 ABCWUA withdrew its January 27, 2015 Statement in Opposition to Portions of the Stipulation. ABCWUA took 
no position on the Supplemental Stipulation. 
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public utility to purchase securities or other ownership interest of a person other than a nonprofit 

corporation, contribute additional equity to, acquire additional equity interest in or Pfil'._Q! 

guarantee any bonds, notes, debentures, deeds of trust or other evidence of indebtedness of any 

such person; .... " NMSA 1978, §62-3-3.L(3) (Emphasis added). 

Second, PNM argues that Anaheim and M-S-R are not "persons" within the definition of a 

Class II transaction under the Public Utility Act. PNM argues that NEE interprets the definition of a 

Class II transaction to mean a utility's agreement to pay or guarantee indebtedness of anyone. The 

Act defines "person" as "an individual, firm, partnership, company, rural electric cooperative ... , 

corporation or lessee, trustee or receiver appointed by any court." NMSA 1978, §62-3-3.E.31 PNM 

states that Anaheim is a municipal corporation organized under California law and M-S-R is a joint 

exercise of powers agency organized under California law whose members are Modesto, the 

California Ilrigation District, the City of Santa Clara, California ( cl/b/a Silicon Valley Power) and 

the City of Redding, California. PNM cites Southern Union Gas Co. v. Nevv Mexico Public Service 

Commission, 1971-NMSC-035, 8, 10, 82 N.M. 405, overruled on other grounds by De Vargas 

Savings & Loan Association v. Campbell, 1975-NMSC-0261, 15, 87 N.M. 469, for specific 

holdings that governmental entities are not persons under the Public Utility Act. 

Further, if the Commission determines that the COF A constitutes a Class II transaction, 

PNM argues that a variance should be issued. Mr. Ortiz stated that variances from the requirements 

31 
The Act states further that '"Person' does not mean a municipality as defined in this section unless the 

municipality has elected to come within the terms of the Public Utility Act as provided in Section 62-6-5 NMSA 
1978. In the absence of voluntary election by a municipality to come within the provisions of the Public Utility Act, 
the municipality shall be expressly excluded from the operation of that act and from the operation of all its 
provisions, and no such municipality shall for any purpose be considered a public utility." NMSA 1978, §62-3-3.E. 
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of Rule 450 are expressly allowed in l 7.6.450.19(D) NMAC.32 Ortiz (Aug. 28, 2015), pp. 28-29. 

Mr. Ortiz stated that there is no purpose served by a GDP in these circumstances. He stated that the 

Commission is, in its CCN review here, unde1iaking a full evaluation of the costs, benefits and 

obligations that will be assumed by PNM if it acquires ownership of the additional capacity. Ortiz 

(Aug. 28, 2015), p. 30. 

Mr. 01iiz also stated that the COF A will not affect PNM's customers. If the CCN for the 

132 MW of capacity in San Juan Unit 4 is not granted, PNM's shareholders will absorb the 

option payments made by PNM. If the CCN is granted, PNM's shareholders will absorb these 

costs until the additional capacity begins to serve PNM customers in 2018, at which time only 

the depreciated value of the capital additions will be recovered from customers. Ortiz (Aug. 28, 

2015), p. 31. 

NEE asks the Commission to declare the COF A to be void, but it does not argue that the 

requested finding will have any significance if the Commission issues a CCN now authorizing 

PNM to acquire the interests of Anaheim and M-S-R at issue in the COF A. NEE argues that the 

COF A constitutes a Class II transaction and that it is an "'agreement by a public utility [PNM] to 

purchase securities or other ownership interest' and/or 'evidence of indebtedness' without the 

prior written approval of the New Mexico Public Regulation Commission .... [which is] 

contrary to law, public policy, void and of no effect." NEE Petition, p. 22. NEE also opposes 

the variance proposed in the Supplemental Stipulation. NEE witness, Mr. Van Winkle, stated 

that he has read the 450 rule and it is clear that a General Diversification Plan must be filed prior 

32 Mr. Ortiz cites Case No. 13-00004-UT as an example. Recommended Decision, Case No. 13-00004-UT, May 23, 
2013, pp. 1, 22 (granting approval for PNM to acquire 100% ownership of the Delta Partnership with PNM seeking 
variance from GDP filing requirements), approved in Final Order on Recommended Decision, June 26, 2013. 
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to the transaction. He stated that the rule was promulgated to protect both ratepayers and the 

utility from unnecessary financial risk. Van Winkle (Sept. 25, 2015), pp. 113-114. 

The Hearing Examiner finds that the Option Agreement attempted two things -- the 

acquisition of an option and PNM's promise to assume a debt in exchange for the option. PNM's 

commitment to pay the capital costs owed by Anaheim and M-S-R for Unit 4 is not a Class II 

transaction, because Anaheim and M-S-R are not "persons" as defined in the Public Utility Act. 

PNM, therefore, did not need to file a GDP and obtain the Commission's approval of the GDP 

before finalizing the transaction. There is no need to issue a variance. 

The acquisition of the option to acquire an additional 132 MW in San Juan Unit 4, 

however, may have been void in violation ofNMSA 1978, 62-6-12. Nevertheless, the COFA 

will have been superseded with the Commission's issuance of the CCN to acquire the ownership 

interests of Anaheim and M-S-R, as is recommended here. On July 31, 2015 (one day after the 

filing ofNEE's Petition), PNM filed with the Commission an agreement that provides for the 

restructuring of the ownership of the San Juan Generating Station. The agreement provides, 

inter alia, for PNM's and PNMR-D's acquisition of 132 MW and 65 MW of capacity in San Juan 

Unit 4. The restructuring agreement makes no reference to the COFA, and it does not indicate 

that its effectiveness is dependent upon the continuing effectiveness of the COF A. Under the 

restructuring agreement, which becomes effective with the issuance of the CCN, the liabilities, 

which had previously been assumed under the COF A, are established independently under the 

restructuring agreement as PNM's own liabilities. 

Thus, the status of the COF A will have become moot. A ruling on whether the COF A is 

void will have no significance with respect to the restructuring agreement and the CCN request 
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which is based in pali upon the restructuring agreement. Indeed, NEE does not argue that the 

status of the COF A will have an impact on the effectiveness of the restructuring agreement. 

The issue of the validity of the COF A also appears to have no significance with respect to 

the issue of the reasonableness of the Supplemental Stipulation and the Original Stipulation, as it 

is modified by the supplemental agreement. The Supplemental Stipulation provides for the 

issuance of a CCN to PNM for the additional 132 MW of San Juan Unit 4 and it establishes the 

rate base valuation for the additional 132 MW. The proponents of the stipulations have 

established the reasonableness of these provisions independently of the COPA. They have 

shown that the portfolio of replacement resources for Units 2 and 3 that includes the 132 MW of 

Unit 4 is the most cost effective replacement resource polifolio, and they have shown that it is 

reasonable for PNM and the remaining owners to bear responsibility (in propoliion to their post-

2017 ownership interests) for the capital costs of the SNCR pollution controls for Unit 4 that are 

required to continue the unit's operation. 

The Commission may therefore exercise its discretion under the Commission's 

declaratory judgment rule to not issue a declaratory order. Section 1.2.2.21 of the Commission's 

rules provides for the filing of petitions for declaratory orders to terminate a controversy or to 

remove an unceliainty with respect to the applicability to the petitioner of any statute or rule 

administered by the commission or any commission order. The rule establishes requirements for 

such petitions and states the following procedure for their determination: 

C. Commission procedure: 
(1) Upon the filing of a petition for a declaratory order, the commission 

shall decide whether it will, in its absolute discretion, ente1iain the petition in 
whole or in paii. If the commission decides to ente1iain the petition in whole or in 
pali, the commission or the presiding officer shall order the petitioner to give such 
notice of the proceeding as is deemed appropriate and will proceed to consider the 
matter with or without public hearing. 
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(2) The commission may at any time during the proceeding, in its 
absolute discretion, determine not to issue a declaratory order, in which case the 
commission shall s9 notify the paiiies and staff. 

1.2.2.21.C NMAC. 

In this case, the Commission has never issued an order indicating whether it will ente1iain 

the requests of ABCWUA and NEE. NEE's attempt to characterize its request as a Motion 

instead of a petition does not avoid this problem. NEE's request sought "a pretrial determination 

that the [COF A] is void without prior Commission approval." Motion to Amend or Restyle New 

Energy Economy's Petition for Declaratory Order by Interlineation, August 7, 2015, p. 3. Such a 

"pretrial" declaratory order is not provided for in the Commission's mles. The mling requested 

from the Hearing Examiner would necessarily involve a recommended decision for the 

Commission's final approval. 33 

NEE's filing, however, was lacldng in sufficient facts for the Hearing Examiner to make 

such a recommendation. NEE, for example, did not include a copy of the San Juan ownership 

agreement that contained the alleged debt obligations that NEE argued PNM was assuming with 

the COFA.34 Nevertheless, because paragraph 13 of the Supplemental Stipulation and NEE's 

request for a declaratory order address the same subject, the Hearing Examiner ordered PNM 

(shortly after being assigned to hold a hearing on the Supplemental Stipulation) to file 

supplemental testimony in order to be able to evaluate both the Supplemental Stipulation and 

33 Hearing Examiners have the authority to rule upon motions which do not involve final dispositions of proceedings 
and to recommend to the commission rulings on motions which do involve final dispositions of proceedings. 
l.2.2.29.C(4) NMAC. 
34 The P/a;ns case, cited by NEE, shows that, when evaluating whether a transaction constitutes an agreement to pay 
or guarantee the indebtedness of another person, it is essential to examine the nature of the particular instrument that 
is alleged to constitute the "evidence of indebtedness." See Pla;ns Electr;c Generatfon & Transm;ssfon Coop., Inc. 
v. New Mex;co PubUc UNhty Comm;ss;on, 1998-NMSC-038, ~~15-16, 126 N.M. 152, 157-158, 967 P.2d 827, 832-
833. 
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NEE's request. The Hearing Examiner is now making recommendations to the Commission on 

both NEE's request and paragraph 13 of the Supplemental Stipulation. 

The recommendations are that the COF A does not constitute a Class II transaction, that 

the inclusion of paragraph 13 of the Supplemental Stipulation be approved, that the grant of a 

variance is not necessary, and that the Commission deny NEE's request for a declaratory 

judgment. 

14. Provisions from the Original Stipulation remaining unchanged 

No recovery of costs for early retirement of San Juan Unit 4. Paragraph 19 of the 

Original Stipulation addresses the recovery of unrecovered costs in the event of the early 

retirement of San Juan Unit 4. If San Juan Unit 4 must be abandoned with undepreciated 

investment remaining on PNM's books, PNM will not be allowed to recover any undepreciated 

investment associated with the transfer value of the 132 MW of additional capacity nor any 

undepreciated additional investment related to the 132 MW of additional capacity, including 

investment related to the SNCR Project. 

Paragraph 24 of the Modified Stipulation eliminates the paii of paragraph 19 that 

prohibited the recovery of any undepreciated investment associated with "the transfer value of 

the 132 MW of additional capacity." This provision was eliminated because the originally 

proposed $26 million in transfer value from Units 2 and 3 to Unit 4 will not take place. San Juan 

Unit 4 will initially be valued at zero dollars plus the investment related to the SNCR Project. 

No party objects to the continued use of this paragraph, and no paiiy objected to Mr. 

01iiz's change. The Hearing Examiner finds that this paragraph establishes an important paii of 

the 2018 Review and should be retained with the modification indicated in Mr. 01iiz's exhibit 

(which is incorporated into the Modified Stipulation attached hereto). 
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Palo Verde performance standards; sharing of costs related to Palo Verde Unit 3. 

Paragraphs 20-27 of the Original Stipulation establish performance standards and terms for the 

sharing of costs for Palo Verde Unit 3. 

The April 8, 2015 Certification recommended the approval of these provisions without 

change. The Supplemental Stipulation makes no changes. 

Mr. Van Winkle opposes paragraphs 20-25 for the same reasons he advanced in the 

January hearings. Van Winkle (Sept. 25, 2015), pp. 99-100. He agrees with paragraphs 26 and 

27. Id., p. 101. 

The reasonableness of these provisions was discussed in the April 8, 2015 Certification. 

The Hearing Examiner finds that a sufficient showing has not been made to change those 

recommendations. 

Potential transfer of rate base value between Units 1 and 4. In paragraph 16 of the 

Original Stipulation, the stipulating parties agreed that the Commission, in a future rate case or 

other proceeding, may consider whether it is in the public interest for the then cunent net book 

value ($26 million plus prudent and reasonable SNCR Project costs as depreciated or otherwise 

adjusted) of the 132 MWs of San Juan Unit 4 to be transfened to Unit 1, with a conesponding 

transfer of 132 MWs of the cmTent plant value in Unit 1 to Unit 4. The stipulating parties 

preserved their right to take whatever position they believe to be appropriate if and when the 

Commission considers the merits of such a transfer and to appeal any adverse order. 

Mr. Van Winkle stated that the reference to the $26 million value of San Juan Unit 4 in 

paragraph 16 of the Original Stipulation needs to be updated to make it consistent with the $0 

valuation to which the signatories to the Supplemental Stipulation agree for the additional 132 

MW capacity of San Juan Unit 4. Van Winkle (Sept. 25, 2015), p. 97. 
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Mr. Ortiz deleted the reference cited by Mr. Van Winkle in paragraph 23 in the form of 

the Modified Stipulation that he attached to his August 28, 2015 testimony as Exhibit GT0-2. 

The Hearing Examiner recommends that the change be approved as is also indicated in the 

Modified Stipulation attached to this Ce1iification. 

Costs of San Juan restructuring agreement. Paragraph 29 states that PNM's requests 

for accounting orders to allow future recovery ofregulatory assets associated with $13.6 million 

in additional San Juan common O&M costs, $5 .3 million of costs associated with compliance 

with the FIP and expenses incurred related to Regional Haze Rule compliance filings and 

restructuring the SJPP A should be denied, and PNM shall not request recovery of these amounts 

in any future case. PNM shall not be allowed to recover $1. 0 million of incremental fuel 

handling expenses incurred in 2015 resulting from the San Juan restructured ownership 

agreement. 

No pmiy has objected to the continued use of this paragraph, and the Hearing Examiner 

recommends that it be approved. 

Refunds from Department of Energy. Paragraph 30 provides that PNM shall include 

as a reduction in its FPPCAC (or otherwise as a credit in rates if a FPPCAC is not in effect) the 

amount of $3.0 million in payments received from the Depmiment of Energy related to storage 

of spent fuel for Palo Verde Unit 3. The $3.0 million in payments shall be credited over a two-

year period beginning January 1, 2018. 

No pmiy has objected to the continued use of this paragraph, and the Hearing Examiner 

recommends that it be approved. 

2015 renewable resource RFP. Paragraph 31 requires PNM to issue an RFP in 2015 for 

up to 50 MW of additional renewable energy resources. PNM shall apply to the Commission for 
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approval to acquire any such resources identified through the RFP that are cost effective as 

system resources. If PNM determines that no additional renewable energy resources are cost 

effective for inclusion as system additions by 201 7, it shall file a report with the Commission 

supporting its conclusion. The stipulating parties may take such positions regarding the 

application or report as they deem appropriate. 

Mr. 01iiz stated that the likely approval date of the stipulations in late 2015 might make it 

impossible to issue the RFP in 2015 but that PNM would do so as soon as practical after issuance 

of a final order approving the modified stipulation. 01iiz (Aug. 28, 2015), p. 33. 

Mr. Van Winkle stated that paragraph 31 needs to be updated to comprehend the passage 

of time. As written, paragraph 31 states that PNM will issue an RFP for 50 MW for renewable 

energy in 2015. Beyond issuing the RFP, there is no commitment to add any renewable energy. 

By adding 132 MW of coal base load and 134 MW of nuclear base load, PNM's total 

coal/nuclear energy production will be at 79% in 2018. Further, PNM's weakening customer 

demand situation makes it essentially impossible that any new renewable energy will be needed 

for the foreseeable future. As PNM had already done multiple Strategist runs, it is unlikely that 

additional renewable energy resources will be assessed as cost effective, unless significant 

changes occur. This paragraph could actually produce results if PNM was required to make 

changes in how it runs Strategist. A few key changes would be: (1) eliminate the artificial 

constraints that limit selection of wind and solar resources and (2) use the actual RFP total 

levelized costs for wind and solar throughout all time periods. If the unconstrained results 

indicated multiple increments of capacity are cost effective, then PNM should add these as 

system resources. Van Winkle (Sept. 25, 2015), pp. 102-103. 

The Hearing Examiner finds that paragraph 31 should be approved. 
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2018 all-resource RFP. Paragraph 32 of the Original Stipulation requires PNM to issue 

an RFP in 2018. The RFP will seek bids for conventional supply resources and renewable 

energy resources, for additional resources consistent with the resources determined to be 

necessary in the 2020-2022 timeframe as identified in the four year action plan in PNM's 2017 

IRP. 

Mr. Van Winkle stated that this paragraph is replaced by paragraph 6 in the Supplemental 

Stipulation. Van Winkle (Sept. 25, 2015), p. 103. 

The Hearing Examiner finds that this paragraph supplements the requirements in 

paragraph 6 of the Supplemental Stipulation. Paragraph 6 requires that an RFP should be issued 

for the Non-San Juan alternative. Paragraph 32 is required to ensure that an RFP also be issued 

for the resources determined to be necessary in the 2017 IRP. Paragraph 31 should be 

approved. 35 

Acquisition of San Juan 3 at retirement. Paragraph 33 states that the stipulating parties 

do not believe that a CCN or any other approval is required for the acquisition by PNM of the 

ownership interests in San Juan Unit 3 that it does not currently own, immediately prior to 

retirement of San Juan Unit 3, as the additional amount acquired by PNM will not be placed in 

service. The paragraph states that, to the extent that the Commission determines that any 

approval or authorization for the acquisition is required, the Stipulation will grant such approval 

and authorization. It also prohibits PNM from charging customers for any incremental costs 

arising from the acquisition of the additional ownership interest in San Juan Unit 3. 

35 The Hearing Examiner also notes that Mr. Ortiz changed the initial language of paragraph 32 from "In 20 I 8 PNM 
shall issue an all-resource RFP ... "to "No later than 2018 PNM shall issue an all-resource RFP .... " This minor 
change is reasonable and it should also be approved. 
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No party has objected to the continued use of this paragraph, and the Hearing Examiner 

recommends that it be approved. 

Future procurement of solar distributed generation RECs. Paragraph 34 states that 

the stipulating parties agree to support PNM's procurement ofRECs from up to 3MW (AC) per 

year of new customer-owned solar distributed generation, up to lOOkW (AC) in size per system 

during 2017, 2018 and 2019. The incremental 3MW/year of distributed generation will be over 

and above the 3% DG requirement in PNM's RPS in those years. PNM agrees to propose an 

extension of its current solar DG REC procurement program to implement this agreement that is 

consistent with PNM's renewable portfolio standard, resource diversity requirements and 

reasonable cost threshold. The stipulating parties, however, are free to take any position they feel 

is appropriate with regard to the terms of interconnection for these resources, the contract term 

and the amount of solar REC payments, if any, after the current program expires at the end of 

2016. 

Mr. Van Winkle stated that paragraph 34 suggests that PNM is extending the solar 

Distributed Generation (DG) program for three years and committing to 9 MW of solar DG for 

2017-19. He stated that he supports the extension of the DG incentive program for three years, 

but the language is internally contradictory and ambiguous and needs significant improvement. 

Van Winkle (Sept. 25, 2015), pp. 103-104. 

The Hearing Examiner acknowledges NEE's criticisms of this paragraph. But Mr. Van 

Winkle does not make specific recommendations on how to improve it. Given that the 

signatories found the language acceptable for their purposes and in the absence of any 

recommendations on how to improve it, the Hearing Examiner recommends that the paragraph 

should be approved. 
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GAAP accounting requirements for retirement of San Juan Units 2 and 3. 

Paragraph 35 states that the Commission's approval of the treatment of the undepreciated 

investment in San Juan Units 2 and 3 may impose, under generally accepted accounting 

principles ("GAAP"), immediate accounting requirements affecting the valuation of the assets on 

PNM's financial statements and require the creation of regulatory assets and/or liabilities. This 

paragraph states that the GAAP accounting entries shall not affect the rate base value of Units 2 

and 3 for the purpose of setting retail service rates prior to the retirement of these units in 2018. 

No party has objected to the continued use of this paragraph, and the Hearing Examiner 

recommends that it be approved. 

No precedential effect. Paragraph 36 states that, except as specifically stated in the 

language of the Stipulation, the provisions of the Stipulation shall have no precedential effect. 

The stipulating parties do not waive rights they may have in any other proceeding and will not be 

deemed to have approved, accepted, agreed to or consented to the application of any concept, 

principle, theory or method in any future proceeding. The paragraph also states that, in 

accordance with 1.2.2.20(D) NMAC, by approving this Stipulation, the Commission is neither 

granting any approval nor creating any precedent regarding any principle or issue in this or any 

other proceeding, except as specifically provided in the Final Order. 

No party has objected to the continued use of this paragraph, and the Hearing Examiner 

recommends that it be approved. 

Negotiated settlement. Paragraph 37 states that the Stipulation reflects a negotiated 

settlement. The signatories agree that they will use their best efforts to obtain expeditious 

approval of this Stipulation by appropriate final order of the Commission in this proceeding. If 

the Stipulation is not adopted in its entirety by the Commission, without modification, the 
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Stipulation will be voidable and may be voided at the election of any signatory. The signatories 

shall not seek the admission before any regulato1y agency or comi of any statement made or 

position taken by any of the signatories during the course of negotiations regarding this 

Stipulation. The Stipulation contains the full intent, understanding and the entire agreement of 

the signatories and no implication should be drawn on any matter not addressed in the 

Stipulation. There are not and have not been any representations, warranties or agreements other 

than those specifically set in this Stipulation. 

No paiiy has objected to the continued use of this paragraph, and the Hearing Examiner 

recommends that it be approved. 

D. Reasonableness of the Stipulation as a whole 

1. Proponents of Original Stipulation 

The proponents of the Original Stipulation argued that the Original Stipulation as a whole 

was fair, just and reasonable and in the public interest. They cited the following benefits: 

a. Timely resolution of the relief requested in the Application. 

The proponents pointed to the complexity and the interrelatedness of the issues and the 

Original Stipulation's comprehensive resolution of the issues. They stated that it met the 

requirements of the Revised SIP and ensured that PNM's customers would continue to receive 

reliable, reasonably priced electric service after the retirement of San Juan Units 2 and 3. 

b. Compliance with the requirements of the Clean Air Act with 
significant environmental benefits. 

The proponents stated that the Original Stipulation enabled PNM to comply with the 

Regional Haze requirements of the Clean Air Act by authorizing the abandonment of San Juan 

Units 2 and 3. The Revised SIP, negotiated between PNM, the New Mexico Environment 

Depaiiment and the EPA provides for the retirement of the two units by December 31, 2017. 
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They also stated that the closure of two units of San Juan would represent a significant reduction 

in PNM's coal reliance, fmihering the public interest in shifting reliance away from fossil fuels. 

c. Certification of adequate generation for the continued provision of 
safe and reliable service. 

The proponents stated that the Original Stipulation maintained the overall reliability of 

PNM's system. The abandonment of San Juan Units 2 and 3 will remove approximately 418 

MW of base load generation capacity from PNM's existing resources that will have to be 

replaced by 2017-2018. The CCNs for 132 MW of San Juan Unit 4 and 134 MW of Palo Verde 

Unit 3 will provide 266 MW of similar-duty base load. PNM's plan calls for replacement of the 

remaining capacity by a peaking unit or other suitable resource. 

d. Substantial reduction in the costs which might otherwise have been 
recovered from New Mexico ratepayers requested in the Application. 

The proponents stated that the concessions made in the Original Stipulation by PNM, 

such as the reduction in PNM's recovery for San Juan Units 2 and 3, the reduction in Palo Verde 

Unit 3's rate base value and the denial of $19.9 million in other costs, produced substantial 

savings for ratepayers. The concessions reduced the 2018 revenue requirements by almost $30 

million (31 %), from the $95.5 million in PNM's initial proposal to approximately $65.9 million. 

e. Customer protection mechanisms. 

The proponents also cited the following customer protection mechanisms: 

-- No recovery of any undepreciated investment associated with the $26 million initial 

value placed on the additional capacity in San Juan Unit 4, nor any additional investment 

related to that capacity, if San Juan Unit 4 is abandoned with undepreciated investment 

remaining on PNM's books;. 

-- Performance standards for Palo Verde 3; 
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-- Cost sharing for the Palo Verde nuclear decommissioning trust; 

-- "Soft cap" on the amount of costs for the SNCR Project at San Juan Units 1 and 4 that 

are subject to the traditional presumption of reasonableness; 

-- Future requests for proposals for up to 50 MW of additional renewable energy 

resources in 2015 and for both conventional supply-side resources and renewable energy 

resources in 2018; 

-- Proposal to extend PNM's current DG REC procurement program after the program 

expires at the end of 2016. 

f. Positive reaction from investment community. 

PNM stated that the Original Stipulation had been well-received in the investment 

community, indicating that approval would not have an adverse impact on PNM's credit ratings 

and protecting PNM's access to capital on favorable terms, to the ultimate benefit of customers. 

g. Economic impact. 

The proponents stated that the Original Stipulation would mitigate the economic impact 

of the retirement of Units 2 and 3 on employment and taxes. 

2. April 8, 2015 Certification 

The April 8, 2015 Certification found that the Original Stipulation as a whole was not 

fair, just and reasonable and in the public interest. The primary reason was that agreements 

critical to the review of PNM's request for a CCN for the additional 132 MW of capacity in San 

Juan Unit 4 had not been completed. These included an agreement to acquire the capacity and an 

agreement for the supply of coal beyond the December 17, 2017 expiration of the ctment coal 

supply agreement. In addition, the terms on which the plant would operate (and, indeed, whether 

it would continue to operate) after the cun-ent July 1, 2022 expiration of the ownership 
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agreement for the San Juan generating station were unknown. PNM could not show that the 

owners that currently intend to remain after the retirement of Units 2 and 3 will be interested in 

continuing the operation of Units 1 and 4 after July 1, 2022. 

The lack of information created risks that the proposed acquisition would not be 

reasonable. It also appeared that PNM's increasing ownership share of the units that would 

remain after the retirement of Units 2 and 3 might encourage PNM to continue to operate the 

remaining units and acquire other exiting owners' shares even after the units had become 

uneconomic to avoid losing its increasing investment -- that PNM would become the owner of 

last resort. The lack of information also created risks regarding the availability and cost of a coal 

supply. 

The April 8, 2015 Certification, however, recommended that the Original Stipulation 

would be fair, just and reasonable and in the public interest if the signatories agreed to certain 

modifications. The primary modification was the denial of the CCN for the additional capacity 

in Unit 4 based upon the showing made in the January hearings. The Certification recommended 

that PNM file a new plan to obtain the necessary replacement capacity. The plan could include 

the previously requested capacity from Unit 4 if PNM were able to finalize agreements for the 

acquisition of the capacity and a coal supply post-2017. The Certification also recommended 

modifications, such as the reduction of the rate base value of Palo Verde Unit 3 to its net book 

value and a requirement that PNM prove the reasonableness of the balanced draft expenditures in 

the SNCR project. 

3. Proponents of Supplemental Stipulation 

The proponents of the Supplemental Stipulation argue that the unresolved issues 

involving the CCN for the additional capacity in San Juan Unit 4 cited in the April 8, 2015 

Certification have now been resolved. They also state that the Supplemental Stipulation adopts 
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the modifications recommended in the Certification. 

The final agreements for the San Juan ownership restructuring and future coal supply are 

now in place, and the proponents state that they produce greater financial benefits to customers 

than previously expected. Further PNM concessions in the Supplemental Stipulation, such as the 

reduction in the valuation of the 134 MW of Palo Verde Unit 3 to its net book value make the 

stipulation portfolio even more cost effective for customers. The Attorney General's witness, 

Ms. Crane, stated that the reduction in the rate base value for Palo Verde Unit 3 reduces the cost 

of the Palo Verde Unit 3 capacity by $73.7 million. The reduction in the rate base value of the 

additional 132 MW of San Juan Unit 4 capacity from $26 million to $0 (assuming that 50% of 

the $26 million will be recovered as stranded costs of Units 2 and 3) produces a net benefit to 

ratepayers of $13 million. The Supplemental Stipulation also provides a benefit to low income 

ratepayers through the $250,000 contribution to the Good Neighbor Fund. Crane (Aug. 28, 

2015), pp. 13-14. 

Ms. Crane stated that the Supplemental Stipulation, coal supply agreement, and 

Ownership Restructuring Agreements will result in a 2018 revenue requirement impact of 

approximately $11.4 million or about 1.2% -- significantly less than the costs of the Company's 

original Application and the Original Stipulation. Crane (Aug. 28, 2015), p. 17. 

She also stated that the Supplemental Stipulation and related agreements will result in 

cleaner energy for New Mexico. She stated that, while some parties would like to see the closing 

of all four coal-fired units at San Juan, the Supplemental Stipulation provides for the closure of 

two coal-fired units. She also stated that the requirement that PNM acquire solar or wind credit 

allowances for up to 197 MW of San Juan generation beginning January 1, 2020 will help to 

promote the development ofrenewable resources. Crane (Aug. 28, 2015), pp. 21-22. 
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The Supplemental Stipulation establishes the 2018 Review to address whether the 

remaining San Juan units should continue to serve customers after June 30, 2022. It also 

provides a commitment that neither PNM nor any of its affiliates will acquire any additional 

coal-fired merchant plant. Crane (Aug. 28, 2015), pp. 21-22. 

4. Opponents 

NEE argues that the record does not show that the stipulations, as a whole, will benefit 

ratepayers and the public interest. NEE states that the proponents' principal basis for claiming 

that the stipulations achieve a reasonable balancing of the interests of shareholders and 

ratepayers is their claim that its cost impact to ratepayers will be less than if the Commission had 

approved PNM's original requests. NEE states that the proponents unreasonably assumed, 

without justification, that PNM's initial claims were legally and factually supported. As 

examples, NEE states that the Original Stipulation (1) reduced the Palo Verde valuation from 

$335 million to $221 million, despite the book value being $143 million, (2) revised the 

valuation of the 132 MW of San Juan 4 from $52 million to $26 million, despite PNM acquiring 

the unwanted coal capacity at zero cost, and (3) reduced the stranded asset valuation from $231 

million to $115 million, while the legal precedent shows that full recovery of stranded assets was 

never likely. NEE Brief in Chief, pp. 12-13. 

NEE states that the proponents' approach encourages witnesses to justify a proposed 

settlement not based "on the merits," but on the fact that it is "better than bad." NEE states that 

this sort of "split-the-baby" settlement framework encourages utilities to make outlandish 

demands, knowing that patiies will agree to settlements based on compromises of those 

demands, regardless of their merits, simply to avoid a "worse result." 

NEE also argues that PNM used inaccurate and misleading cost figures to minimize and 

conceal the customer bill impact of the stipulations. NEE states that the cost of the Supplemental 
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Stipulation is not $10 million in 2018 with a "customer bill impact" a year of $10.29 for a 600 

kWh residential customer starting in 2018 as testified to by Mr. Monroy and Ms. Crane. NEE 

states that the cost increase from 2014-2018 for PNM's replacement power plan is 7.5 times that 

amount. NEE Brief in Chief, p. 36. 

NEE argues further that the Stipulations are inconsistent with the public need to act as 

quickly and decisively as possible to transition from coal dependence to feasible, available 

renewables. NEE states that coal is a clear and universally accepted public health hazard and the 

climate change caused by coal burning contributes to health problems that impact New Mexico. 

NEE Brief in Chief, p. 45. 

5. Recommendation 

The Hearing Examiner finds that the Original Stipulation, as modified by the 

Supplemental Stipulation, is fair, just and reasonable and in the public interest. The Original 

Stipulation, as modified by the Supplemental Stipulation, represents a reasonable approach to 

replacing the capacity that will be lost with the retirement of San Juan Units 2 and 3. It also 

provides a meaningful opportunity to review the future of the entire San Juan station in 2018 

based upon the costs of operating the station after the expiration of the cmTent ownership 

agreement and the new coal supply agreement. 

The Original Stipulation, as supplemented, preserves the original benefits cited by the 

proponents, and it adopts the modifications recommended in the April 8, 2015 Certification. It 

approves the abandonment of San Juan Units 2 and 3 with assurances of adequate replacement 

power. It approves PNM's recovery of one-half of its unrecovered costs in Units 2 and 3. It 

approves a CCN for 134 MW of Palo Verde Unit 3 with a rate base valuation at its net book 

value. It approves a CCN for an additional 132 MW of San Juan Unit 4 at a rate base valuation 

of $0, with the reasonable and prudent costs of the SNCR pollution controls to be added after 
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their installation is complete. It requires proof of the reasonableness of PNM's decision to install 

a balanced draft flue gas system in the next rate case. 

Since the end of the January hearings and April 8, 2015 Certification, PNM has entered 

into agreements that provide for the acquisition of the additional 132 MW of San Juan Unit 4 and 

for a supply of coal past 2017. The coal supply agreement produces $340 million in savings 

tln·ough June 30, 2022. The Supplemental Stipulation will also produce an additional $41 

million in savings -- $3 8 million in savings resulting from the reduction of the rate base value of 

Palo Verde Unit 3 and $3 million in savings resulting from the shortened depreciation period for 

the costs of the SNCR project. O'Connell (Aug. 28, 2015), pp. 9-10. Based upon this new 

evidence and the other evidence from the January and October hearings, the replacement power 

portfolio that includes the additional 132 MW of Unit 4 and the 134 MW of Palo Verde Unit 3 is 

the lowest cost replacement portfolio analyzed in this case for the 20 year IRP planning period 

and the period through June 30, 2022. 

The estimated revenue requirement impact in 2018 has been reduced from $95.5 million 

in PNM's amended Application, to $65.9 million in the Original Stipulation and $10.7 million in 

the Supplemental Stipulation. 

Application July 15 Revision Stipulation 

Estimated 2018 revenue requirement $91,705,288 $95,490,677 $65,903,345 
impact 
Monroy (Dec. 20, 2013), Exhibit HEM-2; Monroy (July 15, 2014), Exhibit HEM-2; 
Monroy (Oct. 31, 2014), Exhibit HEM-2; Monroy (Aug. 28, 2015), Exhibit HEM-2. 36 

Supp. 
Stipulation 
$10,734,169 

36 HEM-2 estimates the revenue requirement of the resomces added in 2018 compared to the costs of continuing to 
operate the four current San Juan units, minus the capital costs of adding SCR. Tr. 4268, 4279. 
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The impact on ratepayers has also been reduced. 

July 15 Supp. 
Application Revision Stipulation Stipulation 

Residential customers (600 kWh per month) $87.91 $91.54 $63.18 $10.29 
Small power customers (1,500 kWh per month) $230.84 $240.36 $165.89 $27.02 
Monroy (Dec. 20, 2013), Exhibit HEM-11; Monroy (July 15, 2014), Exhibit HEM-11; Monroy (Oct. 31, 2014), 
Exhibit HEM-11; Monroy (Aug. 28, 2015), Exhibit HEM-11.37 

The replacement portfolio will reduce PNM's coal capacity by 221 MW (from 783 MW 

to 562 MW38
) and its base load capacity by 152 MW. An additional 60 MW of solar capacity 

was previously approved in Case No. 14-00158-UT, and PNM has proposed 187 MW of natural 

gas peaking capacity in Case No. 15-00205-UT. 

The replacement resources approved here are also known resources that are already in 

operation in some measure on PNM's system today. Ms. Crane testified that "the beauty of the 

supplemental stipulation" "is that it allows us to maintain reliability with existing resources, with 

known resources, that are already on the company's system. It sets up a process for reevaluation 

of those resources, and it gets us, perhaps, from point A to point Bin a gradual way, rather than 

37 
NEE and Mr. Van Winkle misstate the purpose of Mr. Monroy's calculations. Mr. Monroy isolates the 

incremental revenue requirement impacts arising solely from the items at issue in the stipulations. The title of Mr. 
Monroy's Exhibit HEM-2 may have been misleading in its reference to the FIP, but the numbers in the Exhibit 
HEM-2, the related exhibits that show the derivation ofHEM-2 and the descriptions he provided in his testimony 
were clear.37 For each item in HEM-2, Mr. Monroy calculated the additional or reduced revenue requirement in 
2018 associated with that item. His calculations are valid for the point they try to illustrate -- the incremental impact 
solely of the stipulations on PNM's 2018 revenue requirement. 

Mr. Van Winkle's calculations (described on pages 27-34 of his September 25, 2015 testimony) and the revenue 
requirements calculated by Mr. Monroy in Exhibit HEM-10 of his August 28, 2015 testimony have a broader scope. 
Both attempt to calculate total revenue requirements in comparison to a certain base (that neither witness adequately 
explains), and both appear to include an evaluation of cost items in addition to the isolated items calculated by Mr. 
Monroy in Exhibit HEM-2. Each witness describes the flaws in the other's calculations, and neither witness 
adequately explains the elements they include in their calculations. The Hearing Examiner, therefore, does not rely 
upon either set of calculations for the recommendations in this Certification. The Hearing Examiner relies upon the 
20 year NPV cost estimates of Mr. O'Connell for the conclusion that the replacement power portfolio that includes 
the 134 MW of Palo Verde Unit 3 and the 132 MW of San Juan Unit 4 is the most cost effective portfolio of the 
alternatives examined. The Hearing Examiner also relies upon Mr. Monroy's calculations of the revenue 
requirement impact of the stipulation portfolio as one of the reasons why the stipulations, as a whole, are fair, just 
and reasonable and in the public interest. 
38 The 562 MW of coal capacity includes the 65 MW that will be acquired as merchant plant not serving PNM's 
retail customers. 
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in what I termed before an extreme way." Tr. 4935-4936. The resources will also improve 

PNM's fuel diversity. 

The closure of all four San Juan units at the same time would require the rapid 

deployment of a large amount of generating resources. It could result in the addition of large 

amounts of renewable resources, but it could also result in delays in the replacement of the 

closed units. The transition would also result in lower capacity factors, uncertain relationships to 

PNM's peak load and uncertain transmission and integration issues and costs. See Crane, Tr. 

4928. 

Nevertheless, the new coal supply agreement and the San Juan ownership agreement 

expire on June 30 and July 1, 2022, and it is uncertain whether and how many of the San Juan 

owners that remain after 2017 will continue their participation after 2022. Substantial capital 

improvements may be required at the San Juan mine to continue operations beyond that date. 

The 2018 Review provided in the Supplemental Stipulation will address these 

uncertainties and will determine the extent to which the entire San Juan station should continue 

serving PNM's retail customers' needs after June 30, 2022. The coal supply agreement 

establishes a July 1, 2018 deadline for PNM to give Westmoreland notice of PNM's intent to 

extend the agreement and provides that PNM and Westmoreland shall then promptly engage in 

good-faith negotiations concerning the extension, including pricing, volume and term. The 

Supplemental Stipulation requires that PNM receive firm pricing and other terms for the supply 

of coal before initiating the 2018 Review, and it prohibits PNM from entering into a binding 

post-2022 coal supply agreement prior to the conclusion of the Review. 
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2017 IRP and 2018 Review 
July 1, 2016 Public advisory process for 2017 IRP starts 
July 1, 2017 Deadline to file 2017 IRP 

Post-July 1, 2017 RFPs issued for 2017 IRP resources and Non-San Juan resources 
July 1, 2018 Deadline for PNM to notify Westmoreland of intention to renew coal 

contract 
December 31, 2018 Deadline for PNM and Westmoreland to agree on firm coal prices 

post-2022 
December 31, 2018 Deadline for PNM to initiate 2018 Review 

Moreover, paragraph 19 of the Original Stipulation (as translated into paragraph 24 of the 

Modified Stipulation) provides that PNM shall not be allowed a recovery of any remaining 

undepreciated costs in Unit 4 if it is abandoned. 

The 2018 Review will also be informed with bids from competitive RFPs. The 

stipulations require the issuance no later than 2018 of an RFP for additional resources consistent 

with the results of the 2017 IRP and an additional RFP for resources identified in the 2017 IRP 

as the most cost effective portfolio using the assumption that the San Juan station will not 

operate past 2022. The Non-San Juan RFP will also allow bidders to propose renewable 

resource options beyond those included in the IRP's Non-San Juan alternative. 

The concern expressed in the April 8, 2015 Certification that PNM's increasing 

ownership interest in the San Juan station may encourage it to continue operations at San Juan 

even if the station becomes uneconomic is still present. The "too big to fail" mindset could be a 

factor as PNM weighs the potential loss of its umecovered investment there. The concern is 

minimized, however, with PNM's agreement to the 2018 Review based upon film coal prices 

post-2022, bids for alternative resources and the specific time frames established for the Review. 

The stipulations will also produce a significant environmental improvement. Although 

some seek greater reductions, the retirement of San Juan Units 2 and 3 will eliminate 836 MW of 

coal-fired generation -- 50% of the capacity at San Juan. PNM's share of the coal-fired capacity 
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will be reduced from 783 MW to 562 MW. Greenhouse gases will be reduced by approximately 

half. NOx, S02 and CO emissions will be reduced by 62%, 67% and 44%, respectively, and 

emissions of PM, VOCs and hazardous air pollutants (including mercury) will be reduced by 

approximately 50%. Water use and fugitive dust emissions will also be reduced by about 50%. 

Darnell (Dec. 20, 2013), pp. 23-24. 

The stipulations also provide for the purchase of emission reduction credits or allowances 

in amounts equivalent to the additional capacity that PNM will be acquiring in Unit 4. The 

purchases should help offset the use of fossil fired generation and encourage the development of 

additional renewable resources. 

The stipulations also require PNM to issue in the near-term an RFP for up to 50 MW of 

additional renewable energy resources and require PNM to seek Commission approval to acquire 

any such resources that are cost effective as system resources. 39 PNM will issue the RFP as soon 

as possible after the Commission approves the stipulations at issue here. 

Finally, the impact on San Juan County and nmihwest New Mexico is minimized. The 

retirement of Units 2 and 3 will have employment impacts at the San Juan station and the San 

Juan mine and other economic impacts to the region. The 2018 Review will give the region a 

certain amount of breathing space, as Mr. Dirmeier put it, if the Commission determines that a 

further portion, or the remainder, of the San Juan station should be retired in 2022. It provides 

an additional 4 Yz years beyond the 2017 closure for the region and PNM customers to 

economically prepare and adjust. Dirmeier (Aug. 28, 2015), pp. 13-14. 

39 PNM witness, Mr. 01tiz, stated that, given the need to extend the procedural schedule in this case, PNM may not 
be able to issue the required RFP in 2015, depending on when a final order in this case is issued. He stated that 
PNM does commit, however, to issue the required RFP as soon as practical after issuance of a final order approving 
the Modified Stipulation. Ortiz (Aug. 28, 2015), p. 33. 
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The 2018 Review should be infmmed with a more current picture of the cost of coal post-

2022 and the intentions of the other San Juan owners to continue their participation at the plant. 

To that extent, PNM, the public and the Commission should have a more solid basis to make 

further decisions on the future of San Juan. 

E. Consistency with regulatory principles 

1. CCNs and the Commission's IRP rule 

NEE states that the standard for issuance of a CCN under the Public Utility Act is a " 

showing that the public convenience and necessity require, or will require, those resources as 

proposed" (NMSA 1978, §62-9-1.A) and "that past Commission cases have equated the public 

convenience and necessity requirement in §62-9-1.A with the public interest standard requiring a 

showing of a "net public benefit." NEE Brief in Chief, pp. 13-14. Based upon its analysis of the 

Commission's IRP rule, however, NEE argues further that, "as a matter oflaw, PNM and the 

other proponents of the Stipulations have not satisfied and cannot satisfy the important 

regulatory requirement in Rule 17.7.3.12.B NMAC that the requested [San Juan Unit 4] and 

[Palo Verde Unit 3] resources requested in the Supplemental Stipulation are consistent with any 

Commission-accepted PNM IRP." NEE Briefin Chief, p. 17. 

Rule 17.7.3.12.B NMAC provides: 

B. Use in Resource Acquisition Proceedings. In a proceeding concerning a 
utility's request for a CCN for a new utility resource, or in other proceedings 
concerning a utility's resource acquisition, the utility shall present evidence that 
the requested resource is consistent with the commission-accepted utility IRP 
unless material changes, as described in Section 17. 7 .3 .10 of this rule, have 
occurred that would warrant a different course of action. Evidence that the 
resource is consistent ·with the !RP, and that there have not been material changes 
that would warrant a different course of action by the utility, will constitute prima 
facie evidence of the resource type, but not the particular resource being 
proposed, is required by the public convenience and necessity. (Emphasis added). 

17.7.3.12.B NMAC (Emphasis in NEE Brief in Chief). 
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NEE notes that PNM's two most recent IRPs have not been accepted by the Commission. 

The 2011 IRP was the subject of protests, but it was dismissed when no party responded to the 

Commission's Notice of Dismissal. The Notice stated the Commission's intention to dismiss the 

case without prejudice unless a party filed a motion to keep the docket open. Notice of Proposed 

Dismissal, Case No. 11-00317-UT, September 18, 2013. The 2014 IRP was "held in abeyance 

until final, non-appealable orders in Case Nos. 13-00390-UT and Case No. 14-00158-UT, have 

been issued by the Commission. 1140 Initial Order, Case No. 14-00228-UT, August 13, 2014, p. 

11. 

NEE misinterprets the Public Utility Act, the EUEA and the IRP rule. The Public Utility 

Act requires a showing of public convenience and necessity for the issuance of a CCN, and the 

Commission has applied that standard as requiring a showing of a net public benefit. Neither the 

EUEA nor the IRP rule changes that standard. The EUEA requires public utilities to file IRPs 

with the Commission, pursuant to rules to be established by the Commission, and it states that 

the purpose ofIRPs is to "evaluate renewable energy, energy efficiency, load management, 

distributed generation and conventional supply-side resources on a consistent and comparable 

basis and take into consideration risk and unceiiainty of fuel supply, price volatility and costs of 

anticipated environmental regulations in order to identify the most cost-effective portfolio of 

resources to supply the energy needs of customers." But the EUEA does not mention CCNs. It 

does not make the issuance of a CCN contingent upon the Commission's prior acceptance of an 

IRP.41 

40 The Commission's Final Order Adopting Certification of Stipulation with Modification in Case No. 14-0015 8-UT 
approved, inter alia, a stipulation providing that PNM should be issued a CCN for an additional 40 MW ofutility
scale solar resources as "system resources," rather than as renewable resources necessary for PNM to satisfy its 
Renewable Portfolio Standard in 2015 as provided in the New Mexico Renewable Energy Act. 
41 Section 10 of the EUEA establishes the requirement for IRPs: 
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The Commission's IRP rule also does not make the issuance of a CCN contingent upon 

the prior acceptance of an IRP. The IRP rule requires utilities to present evidence in CCN 

proceedings that a requested resource is consistent with the commission-accepted IRP for the 

utility, but the rule does not state that a commission-accepted IRP is a condition for the issuance 

of a CCN. The IRP rule also states that evidence of the consistency of a proposed resource with 

a commission-accepted IRP is prima facie evidence that the "resource type," "but not the 

particular resource being proposed," is required by the public convenience and necessity. 

17.7.3.12.B NMAC. "Prima facie evidence" is not conclusive evidence. It can be rebutted. The 

rule's focus on the resource type, and not on the particular resource being proposed, further 

illustrates the more general focus of an IRP and the more specific focus of a CCN proceeding. 

The IRP rule therefore does not make the issuance of a CCN contingent upon the Commission's 

prior acceptance of an IRP with which to compare a resource proposed in a CCN proceeding. 

Nevertheless, even in the absence of an IRP recently accepted by the Commission, the 

review conducted for the CCN s requested in this proceeding has been equivalent to an IRP 

review. PNM has presented the results of its 20-year analysis of the NPV s of the revenue 

requirements of feasible alternative portfolios to replace the capacity of San Juan Units 2 and 3. 

Each of the 20-year analyses showed that the replacement power portfolio that includes the 134 

Pursuant to the commission's rulemaking authority, public utilities supplying electric or natural 
gas service to customers shall periodically file an integrated resource plan with the commission. 
Utility integrated resource plans shall evaluate renewable energy, energy efficiency, load 
management, distributed generation and conventional supply-side resources on a consistent and 
comparable basis and take into consideration risk and unce1tainty of fuel supply, price volatility 
and costs of anticipated environmental regulations in order to identify the most cost-effective 
portfolio ofresources to supply the energy needs of customers. The preparation ofresource plans 
shall incorporate a public advisory process. 

NMSA 1978, 62-17-10. 
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MW of Palo Verde Unit 3 and the additional 132 MW of San Juan Unit 4 is the most cost 

effective portfolio of the alternatives analyzed. 

2. Evaluation of feasible alternatives on a consistent and comparable basis. 

NEE argues that PNM's Strategist runs failed to evaluate all feasible alternative 

replacement power portfolios on a consistent and comparable basis as required by the IRP Rule 

17.7.3 NMAC and NMSA 1978, § 62-17-10. NEE also cites the Commission's decision in the 

Ojo Line Extension case, In Re Public Service Company of New Mexico, Case No. 2382, 166 

P .U.R.4th 318 (1995). The Commission there rejected PNM's request for a CCN for a 

transmission line based on the Commission's determination that "PNM's alternatives analysis is 

not sufficiently reliable" and that "PNM has not properly shown that OLE is the best alternative 

even among those alternatives that PNM considered." Recommended Decision, pp. 98, 102, 166 

P.U.R.4th at 355-356. 

NEE's arguments on these points were addressed in the April 8, 2015 Certification of 

Stipulation at pages 114-116. PNM's Strategist analyses in the January and October hearings 

assessed the costs to operate and maintain a large number of potential resource portfolios to 

replace San Juan Units 2 and 3. Mr. O'Connell stated that the Strategist modeling considered 

solar, wind, natural gas, coal and nuclear generation alternatives and assumed the continued 

growth of PNM's energy efficiency and distributed generation programs. 42 He said the 

42 Mr. O'Connell stated that the Strategist modeling perfonned by PNM evaluated the following 15 resources: 

1. 250 MW of new combined cycle gas generation 
2. 204 MW of new combined cycle gas generation 
3. 187 & 143 MW new gas turbine (at San Juan site or greenfield) 
4. 93 MW of new reciprocating engines 
5. 85 MW new gas turbine 
6. 40 MW new gas aeroderivative turbine 
7. 100 MW of new wind generation 
8. 20 MW of new solar PV generation 
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Strategist modeling evaluated thousands of potential combinations of these resources. O'Connell 

(Oct. 31, 2014), pp. 27-28. 

PNM's Strategist runs also evaluated replacement power pmifolios for a three- and four-

unit shutdown. The evaluation of the three-unit shutdown was performed in response to a bench 

request issued during the January hearings. 

PNM did not conduct a Strategist run for the three VW alternatives identified by Mr. Van 

Winkle because Mr. O'Connell did not consider them to be feasible alternatives. Mr. Van 

Winkle performed his own analysis of those alternatives, and the evidence produced at the 

October hearings showed that the Van Winkle alternatives are, in fact, more costly and less 

feasible than the replacement power portfolio in the stipulations. The evidence also showed that 

the three VW po1ifolios are more costly than the stipulation p01ifolio for the period that runs 

through June 3 0, 2022. 

NEE's argument that the alternative portfolios were not evaluated on a consistent and 

comparable basis is based in large part upon NEE's contention that the portfolios should be 

evaluated without considering the cost savings under the stipulations or that PNM should have 

applied the cost savings under the stipulations to all of the portfolios PNM evaluated. NEE cited 

two cost savings, in paiiicular, from the stipulations: 

1. PNM's valuation of Palo Verde Unit 3 at $1,118 per kW in the stipulation 

scenario versus its valuation at $2,500 per kW as a replacement resource in the four-unit shut-

9. 50 MW of new solar thermal generation 
10. 10 MW of new geothermal generation 
11. 134 MW of existing nuclear generation (Palo Verde 3) 
12. 200 MW of new coal generation 
13. 200 MW of new nuclear 
14. 250 MW of existing combined cycle generation 
15. 132 MW of existing coal generation (San Juan Unit 4) 

O'Connell (July 31, 2015), Exhibit PJ0-4. 
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down scenario. 

2. PNM's recovery of 50% of its undepreciated costs after the retirement of San Juan 

Units 2 and 3 under the stipulation versus I 00% recovery in the four unit shutdown scenario. 

NEE states that, if these factors are treated equally, PNM's four unit shutdown will be 

within a tenth of a percent difference from the stipulation portfolio over a twenty-year horizon. 

NEE Brief in Chief, p. 29. 

The issue of the appropriateness of considering the cost savings negotiated in the 

stipulations when preparing the 20-year NPV of the costs of the stipulation portfolio and 

alternative portfolios was also addressed in the April 8, 2015 Certification, pp. 114-116. The 

Certification concluded that it was reasonable to consider cost savings realized under the 

stipulations solely for the stipulation portfolio. NEE essentially suggests that the cost savings 

should not be considered. NEE states that the Commission should either determine the most cost 

effective portfolio before factoring in the cost savings unique to the stipulations or apply the cost 

savings to all of the portfolios. In both cases, however, the cost savings stemming from the 

negotiated te1ms in the stipulation would be negated as a distinguishing factor among the 

portfolios. The Hearing Examiner finds that such cost savings are appropriately considered 

when evaluating the replacement portfolio in the stipulation. 

Moreover, the witnesses of all of the parties have commented on the unce1iainties 

associated with forecasting costs over a 20-year time frame, and they have stated that the NPV 

results can vary widely based upon the inaccuracies of the forecasts. The cost savings in the 

stipulations are not subject to these unce1iainties. They represent finite cost reductions the 

paiiies have agreed to, and they are certain to be implemented. 
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3. Valuations of Palo Verde Unit 3 and San Juan Unit 4 

NEE argues that the valuation of Palo Verde Unit 3 in the stipulations violates section 62-

6-14.A of the Public Utility Act, which establishes standards for the valuation of public utility 

properties: 

When in the exercise of its powers and jurisdiction it is necessary for the 
commission to consider or ascertain the valuation of the properties or business of 
a public utility, or make any other dete1mination involved in the fixing or setting 
of rates for a utility, the commission shall give due consideration to the history 
and development of the property and business of the particular utility, to the 
original cost thereof, to the cost of reproduction as a going concern, to the 
revenues, investment and expenses of the utility in this state and otherwise subject 
to the commission's jurisdiction, to construction work in progress and to other 
elements of value and rate-making formulae and methods recognized by the laws 
of the land for rate-making purposes. 

NMSA 1978, §62-6-14.A. 

NEE states that the New Mexico Supreme Court has characterized the foregoing statute 

as establishing New Mexico as a "fair value" jurisdiction that does not limit the Commission to 

consideration of "original cost" or to "any one particular method of valuation" when valuing 

public utility plant, and may allow a "plant acquisition adjustment" when a utility proves "that 

purchase was an arm's length transaction and resulted in some benefit to the rate payer." See 

Hobbs Gas Co. v. New Mexico Public Service Commission, 94 N.M. 731, 734-735, 616 P.2d 

1116 (1980). 

NEE argues that the valuations of San Juan Unit 4 at zero dollars and of Palo Verde Unit 

3 at its net book value in the Supplemental Stipulation eliminated "fairness" as an issue in the 

CCN analysis. NEE states that the valuations in the Supplemental Stipulation make the proposed 

resources more cost effective than as proposed in the Original Stipulation and the Application, 

but the revised valuations are not a basis for concluding ipso facto that the resources are more 

cost effective than other available and feasible replacement resource alternatives. NEE also 
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states that the valuations in the Supplemental Stipulation do not show that unconditional CCNs 

for the resources for an indefinite time period are justified, reasonable, or in the interests of 

PNM's ratepayers or the public. NEE Brief in Chief, p. 18. 

The proper valuation of the 134 MW of Palo Verde Unit 3 was discussed in the April 8, 

2015 Certification of Stipulation. There, the Hearing Examiner described how the Commission 

has traditionally found that "fair value" under §62-6-14.A involves the valuation of utility plant 

at its original cost except to the extent a party can establish that a positive or negative acquisition 

adjustment is justified. See April 8, 2015 Certification, pp. 129-137. The April 8, 2015 

Certification found that the net book value of the 134 MW of Palo Verde Unit 3 was the proper 

rate base value for that plant, after concluding that the proponents of the Original Stipulation had 

failed to prove the reasonableness of the acquisition adjustment proposed there. 

The April 8, 2015 Certification did not address the valuation of the additional 132 MW of 

San Juan Unit 4, because the Hearing Examiner at that time recommended that the CCN not be 

approved. Here, however, the Hearing Examiner is recommending the approval of the San Juan 

Unit 4 acquisition, and the Hearing Examiner finds that the $0 initial valuation, plus the original 

cost of further SNCR investment, is a fair rate base value for the capacity in the context of a 

stipulation. The evidentiary record shows that the net book value of the 132 MW of Unit 4 is in 

excess of $0 (although that is the nominal price PNM is paying), and the Hearing Examiner finds 

that the signatories could reasonably agree to a valuation lower than that net book value. It is 

also reasonable to add to that value the original cost of the reasonable and necessary capital 

improvements for the SNCR project after they are completed. 

The Hearing Examiner is not recommending approval of the CCNs or the valuations of 

the assets based on the theory suggested by NEE, i.e., that the valuations are simply less than 
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were proposed in PNM's original Application or in the Original Stipulation. The Hearing 

Examiner is recommending, however, that the valuations proposed in the Supplemental 

Stipulation are properly used as costs of the stipulation portfolio to be recovered in the 20-year 

NPV revenue requirements to determine the most cost effective portfolio of resources to replace 

San Juan Units 2 and 3. The issue of the extent to which costs negotiated in the stipulations 

should be used solely to evaluate the stipulation portfolio of resources and not alternative 

resource portfolios is addressed in the preceding section E.2 above. 

F. Transcript corrections 

Suggested transcript corrections were filed by PNM, and no party filed objections to 

PNM's suggestions. The Hearing Examiner has reviewed the suggested corrections and finds 

that some should be approved and some should not be approved. The recommended corrections 

are attached in Attachment C. 

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Commission FINDS and CONCLUDES as follows: 

1. All findings of fact and conclusions of law contained in the Statement of the Case 

and Discussion above are adopted as Findings of Fact and Conclusions of Law of the 

Commission. 

2. The Commission has jurisdiction over the parties and the subject matter of this 

case. 

3. Due and proper notice of this case has been provided. 

4. If modified to include the provisions in Attachment B and summarized below, the 

Stipulation will provide net benefits to the public and should be approved. 
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5. The abandonment of San Juan Units 2 and 3 should be approved effective 

December 31, 2017. PNM should be allowed recovery of 50% of the undepreciated value of 

Units 2 and 3, estimated to be $257 million as of December 31, 2017. 

6. A CCN for PNM's 134 MW interest in Palo Verde Unit 3 should be approved. 

The rate base valuation should be set at the unit's net book value as of December 31, 2017. 

7. The CCN for the additional 132 MW of San Juan Unit 4 should be approved. The 

related provisions of the Stipulation, including the establishment of the 2018 Review, should also 

be approved, subject to the modifications recommended here. 

8. PNM should be required to make an affirmative showing of the prudence and 

reasonableness of the balanced draft p01iion of the SNCR project in the proceeding in which 

PNM seeks recovery of those costs. 

9. The Commission should issue a Notice of Proposed Dismissal in the 2014 IRP 

docket (Case No. 14-00228-UT) in the same format as the Notice of Proposed Dismissal the 

Commission issued in the 2011 IRP case (Case No. 11-00317-UT) and take further action in that 

docket based upon any responses that are received. 

10. NEE's request for a declaratory judgment should be denied. 

11. The transcript conections in Attachment C should be approved. 

V. DECRETALPARAGRAPHS 

The Commission ORDERS as follows: 

A. The Original Stipulation, as modified by the Supplemental Stipulation, is not 

approved as the proponents propose. 
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B. If the Original Stipulation, as supplemented, is modified in the form of 

Attachment B within seven days after the issuance of this Order, the Modified Stipulation is 

approved. 

C. If the Modified Stipulation is not approved in accordance with paragraph B, this 

matter will be deemed to be reassigned to the Hearing Examiner for further proceedings on 

PNM's Application. 

D. Copies of the Final Order in this case shall be filed in the 2014 IRP docket (Case 

No. 14-00228-UT) and shall be served upon the parties to the case. The Commission will issue a 

Notice of Proposed Dismissal in Case No. 14-00228-UT in the same format as the Notice of 

Proposed Dismissal the Commission issued in the 2011 IRP case (Case No. 11-00317-UT) and 

may take further action in that docket based upon any responses that are received. 

E. NEE's request for a declaratory judgment is denied. 

F. The transcript c01Tections in Attachment Care approved. 

G. This Order is effective immediately. 

ISSUED at Santa Fe, New Mexico this November 16, 2015. 

NEW MEXICO PUBLIC REGULATION COMMISSION 

Ashley C. Schannauer 
Hearing Examiner 
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ATTACHMENT A 
San Juan Ownership Structure 

c t urren owners h' t t IP s rue ure 
Participant Unitl Unit2 Unit3 Unit4 Unit4 Totals % of 

(MW) (MW) (MW) (MW) (%) (MW) Total 
PNM 170 170 248 195 38% 783 47% 
Farmington 43 8% 43 3% 
Los Alamos County 37 7% 37 2% 
Tri-State G&T 41 41 2% 
Tucson Electric 170 170 340 20.% 
Southern Calif. Public 207 207 12% 
Power Authority 
MSR Public Power 146 29% 146 9% 
Agency 
Anaheim 51 10% 51 3% 
Utah Associated 36 7% 36 2% 
Municipal Power 
Systems 
Total 340 340 496 507 100% 1,683 100% 

Ownership structure under Supplemental Stipulation 
Unit Unit4 Totals % of %of 

Participant l(MW) (MW) (MW) Unit4 Total 
PNM 170 392 562 77.17% 66.4% 
Farmington 43 43 8.46% 5.1% 
Los Alamos County 37 37 7.28% 4.3% 
Tri-State G&T 
Tucson Electric 170 170 0% 20.1% 
Southern Calif. Public Power 
Authority 
MSR Public Power Agency 
Anaheim 
Utah Associated Municipal Power 36 36 7.09% 4.2% 
Systems 
Total 340 507 847 100% 100% 
Olson (July 31, 2015), p. 9. 
* PNM's 392 MW of Unit 4 includes 65 MW that will be merchant plant and will not be included 
in retail rates. 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

IN THE MATTER OF THE APPLICATION ) 
OF PUBLIC SERVICE COMP ANY OF NEW ) 
MEXICO FOR APPROVAL TO ABANDON ) 
SAN JUAN GENERATING STATION UNITS ) 
2 AND 3, ISSUANCE OF CERTIFICATES ) 
OF PUBLIC CONVENIENCE AND ) 
NECESSITY FOR REPLACEMENT POWER ) 
RESOURCES, ISSUANCE OF ACCOUNTING ) 
ORDERS AND DETERMINATION OF ) 
RELATED RATEMAKING PRINCIPLES AND) 
TREATMENT, ) 

) 
PUBLIC SERVICE COMP ANY OF NEW ) 
MEXICO, ) 

Applicant ) 

Case No. 13-00390-UT 

ORIGINAL STIPULATION AS MODIFIED BY SUPPLEMENTAL 
STIPULATION ("MODIFIED STIPULATION") 

Public Service Company of New Mexico ("PNM"), the Utility Division Staff ("Staff') of 

the New Mexico Public Regulation Commission ("Commission"), the New Mexico Attorney 

General, Western Resource Advocates, the Coalition for Clean Affordable Energy, the New 

Mexico Industrial Energy Consumers, the Interwest Energy Alliance and such other parties as 

may join this Modified Stipulation pursuant to Paragraph 51 (collectively "the Signatories") 

through their authorized representatives, in consideration of the mutual promises, obligations and 

benefits contained herein, stipulate and agree as follows: 

Background and Purpose 

1. PNM is a ve1iically integrated public utility. Subject to the jurisdiction of the 

Commission, PNM generates and provides power supplies, transmission of power and 

distribution of power services to retail electric service customers in New Mexico. 
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2. One of PNM's coal facilities is the San Juan Generating Station ("SJGS" or "San 

Juan"). SJGS consists of four coal-fired units with 1,683 net megawatts ("MW") of electric 

generation capacity. The facility is located in Waterflow, New Mexico, an unincorporated 

community in San Juan County fifteen miles west of Farmington. The net generation capacity 

and in-service date for each of the four units at SJGS are: 

• Unit 1: 340MW, on line in 1976. 

• Unit 2: 340 MW, on line in 1973. 

• Unit 3: 496 MW on line in 1979 

• Unit 4: 507 MW, on line inl982. 

3. PNM currently owns 50% of Units 1, 2 and 3 and 38.5% of Unit 4, which is 

46.3% of the plant's total capacity. 

4. SJGS is subject to the federal Regional Haze Rule issued by the U.S. 

Environmental Protection Agency ("EPA") under the Clean Air Act ("CAA"). 

5. On September 5, 2013, the New Mexico Environmental Improvement Board, 

after a public hearing, unanimously approved a Revised State Implementation Plan ("Revised 

SIP") for SJGS compliance with the Regional Haze Rule and submitted it to EPA on October 7, 

2013. The EPA dete1mined that the Revised SIP was complete on December 17, 2013, and its 

proposed action to accept the Revised SIP was published in the Federal Register as a proposed 

rule on May 12, 2014. 79 Fed.Reg. 26909. On October 9, 2014, the EPA published in the 

Federal Register its withdrawal of the FIP and its approval of the Revised SIP, effective 

November 10, 2014. 79 Fed.Reg. 60978, 60985. 

6. Even though the Revised SIP has been approved by state and federal 

environmental agencies, PNM requires Commission pe1mission and approval to retire 
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SJGS Units 2 and 3. NMSA 1978, Section 62-9-5 (2005). 

7. On December 20, 2013, as amended July 15, 2014, PNM filed its Application in 

this matter to implement the Revised SIP and seeking Commission approval for: 

(a) abandonment of San Juan Units 2 and 3 by December 31, 2017; 

(b) issuance of a CCN to include PNM's 10.2% interest in Palo Verde Nuclear 

Generating Station ('1PVNGS" or "Palo Verde") Unit 3, i.e., 134 MW, as a supply resource to 

serve New Mexico retail customers effective January 1, 2018; and 

( c) issuance of a CCN to acquire an additional 132 MW in SJGS Unit 4 effective 

January 1, 2018. 

8. The Application also requested Commission orders providing for inclusion in 

future rates of approximately $205 million in undepreciated investment in SJGS Units 2 and 3; 

$335 million for PVNGS Unit 3; $90.6 million for selective non catalytic reduction ('1SNCR") 

and balanced draft technologies ('1SNCR Project") to be installed on SJGS Units 1 and 4; $52.5 

million for the additional 132 MW in SJGS Unit 4; and $19.9 million in costs associated with 

restructuring the San Juan Project Pa1iicipation Agreement ("SJPPA") and meeting the 

requirements of the Federal Implementation Plan (' 1FIP"). 

9. Staff and Intervenors have engaged in extensive discovery of PNM in this case. 

The original Stipulation filed on October 1, 2014, in this case was the subject of sixteen days of 

hearings in January, 2015, resulting in a Certification of Stipulation issued April 8, 2015, which 

recommended disapproval of the original Stipulation unless the Signatories agreed to substantial 

modifications. 

10. Following the May 1, 2015 submittal by PNM of drafts of agreements relating to 

the coal supply and ownership restructuring for San Juan Generating Station ("SJGS"), the 
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Commission issued its Order Setting Further Proceedings ("Proceedings Order") on May 27, 

2015. The Proceedings Order stated that "due to the significance of this matter and the potential 

material changes in the status of the Submitted Agreements identified by PNM, the public 

interest is best served by permitting consideration of the Submitted Agreements and affording 

the Parties the opportunity to fully examine and address these developments and PNM' s 

application for a Certificate of Public Convenience and Necessity ("CCN") for SJGS Unit 4 in an 

evidentiary hearing consistent with due process." Proceedings Order at 5. The Commission 

remanded this matter to the Hearing Examiner for "a hearing on the merits of PNM's request for 

a CCN for the additional 132 MW of SJGS Unit 4, including the finality and cost effectiveness 

of the new Agreements" and "to address the sufficiency of alternative generation resources to 

replace the capacity of SJGS Units 2 and 3." Id. at 5. 

11. On June 26, 2015, the Commission on its own motion issued an Order 

Designating Facilitator ("Facilitation Order") through a single Commissioner pursuant to 

1.2.2.30(B) NMAC. The Facilitation Order designated William J. Herrmann as Facilitator to 

determine whether an uncontested settlement of all or some issues in this case is possible and, if 

so, to encourage and facilitate the parties entering into a settlement. The Facilitation Order 

directed the Facilitator to convene the first conference immediately after the prehearing 

conference scheduled for July 14, 2015. 

12. The Facilitator promptly convened the first conference as directed by the 

Facilitation Order and thereafter conducted additional settlement conferences. All parties were 

invited to participate. As a result of the settlement conferences, the Supplemental Stipulation 

modifying the original Stipulation was agreed to by the Signatories. The Supplemental 

Stipulation is intended to address the issues raised in the Certification and the Proceedings Order, 
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and related issues. This Modified Stipulation provides all the agreements contained in the 

original Stipulation as modified by the Supplemental Stipulation. 

13. The Signatories have had the benefit of consultation with numerous subject matter 

experts and experienced counsel with access to adequate information necessary to arrive at 

reasonable conclusions as to an overall disposition of the issues in this case which promotes the 

public interest. 

14. No party to this case has taken a position that SJGS Units 2 and 3 should not be 

abandoned. Thus, the major issues of contention involve the CCNs requested by PNM and the 

associated ratemaking principles, i.e., the valuation for ratemaldng purposes to be assigned to 

those resources, if they are determined to be necessary to meet the present or future public 

convenience and necessity. 

15. The Signatories believe that this Modified Stipulation resolves the issues in this 

case in a manner preferable to continued litigation on the merits of PNM' s Application and 

provides substantial benefits to both PNM and New Mexico ratepayers, including: (a) timely 

resolution of the relief requested in the Application; (b) substantial reduction in the costs which 

might otherwise have been recovered from New Mexico ratepayers requested in the Application; 

( c) certification of adequate generation for the continued provision of safe and reliable service; 

( d) compliance with the requirements of the CAA with significant environmental benefits; and 

( e) customer protection mechanisms. 

16. This Modified Stipulation resolves all issues in this docket. 

Abandonment and CCNs 

17. PNM shall be authorized to abandon SJGS Units 2 and 3 effective December 31, 

2017, and shall permanently retire them from providing service. 
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18. PNM shall be granted a CCN pursuant to Section 62-9-1 NMSA with only the 

requirements set forth herein, and any other necessary approvals to allow it to acquire and 

operate an additional 132 MW of capacity in SJGS Unit 4, effective January 1, 2018, to provide 

service to its New Mexico retail customers. PNM shall place this additional capacity on its 

books at a zero cost initial value for ratemaking purposes. PNM shall be authorized to add to 

that initial value the cost ofreasonable and prudent investments it makes in SJGS Unit 4, 

including costs for installation of selective non-catalytic reduction ("SNCR"), and balanced draft 

costs to the extent the Commission determines in a PNM general rate case that the balanced draft 

costs are reasonable and prudent. PNM is not precluded from seeking recovery of other capital 

improvement costs it may incur at SJGS. 

19. After July 1, 2018, but no later than December 31, 2018, PNM shall make a filing 

with the Commission, and serve all parties to this case, to determine the extent to which SJGS 

should continue serving PNM's retail customers' needs after June 30, 2022. The filing shall be 

made before PNM has made a binding commitment to a post-2022 coal supply agreement, but 

after PNM has received firm pricing and other terms for the supply of coal at SJGS, unless PNM 

proposes not to pursue a coal supply post-2022. The filing shall include PNM's recommendation 

and supporting testimony and exhibits. The Signatories agree to support expedited Commission 

review and decision within six months after the date of PNM's filing. PNM shall not enter into a 

binding coal supply agreement prior to the conclusion of the case docketed to determine the 

extent to which SJGS should continue serving PNM customers, unless that agreement allows 

PNM to withdraw or adjust the terms depending on the outcome of the docket. PNM's 2017 IRP 

shall incorporate information from any recent RFPs that PNM has concluded. PNM shall provide 

the Signatories pmiicipants in the IRP process and parties in the 2018 Review reasonable access 
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to inputs, assumptions and constraints regarding Strategist® runs, and will perform a reasonable 

number of Strategist® runs using practical assumptions as requested by the them Signatories. 

PNM will issue an RFP as soon as practicable after the filing of the 2017 IRP that will request 

proposals for resources identified in the IRP as the most cost effective portfolio using the 

assumption that SJGS does not continue to operate past 2022 ("non-SJGS alternative"). The RFP 

shall allow bidders to propose renewable resource options beyond those included in the IRP 's 

non-SJGS alternative. PNM will consult with the Signatories prior to issuing the RFP. PNM's 

2018 filing pursuant to this paragraph will incorporate, to the extent applicable, the results of the 

non-SJGS alternative resource RFP into the resource modeling. 

20. PNM shall be authorized to acquire 65 MW of SJGS Unit 4, in addition to the 132 

MW for which a CCN will be granted. The additional 65 MW shall not be acquired as a 

jurisdictional asset, and shall be treated as excluded merchant plant. PNM commits, and it 

represents that it is authorized by PNM Resources, Inc., its holding company ("PNMR"), to 

commit on behalf of PNMR and its subsidiaries, that, other than the 65 MW identified in this 

paragraph, no coal-fired merchant plant will be acquired at any time by PNM, PNMR or any 

PNM affiliate; provided, however, that the excluded merchant capacity in SJGS Unit 4 may be 

exchanged for capacity in SJGS Unit 1 ifthe total amount of excluded merchant capacity does 

not exceed 65 MW. This paragraph does not prevent PNM from seeking a CCN in the future for 

any type of additional generating capacity. 

21. The Signatories agree that the Commission, in a future rate case or other 

proceeding, may consider whether it is in the public interest for the then current net book value 

of the 132 MWs of SJGS Unit 4 that the Company seeks a CCN for in this proceeding 
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to be transfened to Unit 1, with a conesponding 132 MWs of the cuITent plant value in Unit 1 

transferred to Unit 4, and may issue a corresponding order effective after January 1, 2018. The 

Signatories, however, preserve their right to take whatever position they believe to be 

appropriate if and when the Commission considers the merits of such a transfer and to appeal any 

adverse order. The Signatories agree that the recoverability of costs from customers is not 

impacted by the transfer. If a transfer does occur, PNM' s agreement to not seek recovery of 

certain costs as described in paragraph 24 of this Modified Stipulation will continue to apply to 

Unit 4 if it is retired early, in the amount of the value transfened to SJGS Unit 1. 

22. PNM shall be granted a CCN to include its 10.2% ownership share of Palo Verde 

Unit 3, with a capacity of 134 MW, in rate base to serve New Mexico retail customers, effective 

January 1, 2018. Palo Verde Unit 3 shall be included in rate base at its actual net book value at 

December 31, 2017, cunently estimated to be approximately $1,100 per kW. 

Undepreciated Investment in Retired Plant 

23. PNM shall be allowed to recover 50% of its undepreciated investment in SJGS 

Units 2 and 3 as shown on its books as of December 31, 2017. Until that time, PNM shall 

continue to depreciate SJGS Units 2 and 3 according to its approved depreciation schedules. 

Based on current projections, PNM estimates its undepreciated investment in SJGS Units 2 and 3 

will be approximately $257.0 million at December 31, 2017. Based on this estimate, PNM will 

be allowed to recover 50% of the undepreciated investment estimated at $128.5 million. PNM 

shall place the amount of undepreciated investment allowed to be recovered in a regulatory asset 

which shall be amortized over a twenty year period with a canying charge equal to PNM' s pre

tax weighted average cost of capital ("WACC") (as it may be modified from time to time by 

Commission orders in rate cases) on the unamortized amount. 

8 



24. In the event that San Juan Unit 4 must be abandoned with undepreciated 

investment remaining on PNM's books, PNM shall not be allowed to recover any undepreciated 

investment related to the 132 MW of additional capacity, including investment related to the 

SNCR Project. 

Palo Verde Performance Standards; Sharing of Costs Related to Palo Verde Unit 3 

25. Palo Verde Units 1, 2 and 3 shall be subject to a 75% capacity factor performance 

benchmark. The capacity factor shall be measured on a plant-wide basis, and shall be adjusted 

each year to reflect elimination of the actual duration of planned outages from the calculation of 

the capacity factor for the year. the capacity factor shall be measured on a calendar year basis. 

26. The capacity factor performance benchmark shall apply for a seven-year period 

from January 1, 2018, through December 31, 2024. 

27. In any year in which the capacity factor as calculated above is below 75%, PNM 

shall bear the incremental cost of the amount of replacement power necessary to bring the 

performance up to the 75% benchmark as described below. At the end of each calendar year, if 

the minimum capacity factor target at Palo Verde on a plant-wide basis is not achieved, an 

annual replacement power cost will be calculated based on the megawatt hours ("MWh") below 

the target multiplied by the average cost of shmi-term replacement power for the year. The 

impact of the replacement power credit will be credited to customers in the next quarterly fuel 

and purchased power cost adjustment clause ("FPPCAC") reset filing, or otherwise credited in 

rates if a FPPCAC is not in effect. 

28. The capacity factor benchmark shall not apply in any year in which: 

a. any unit has an unplanned outage longer than nine months; or 
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b. any combination of unplanned outages across all three units exceeds nine 

months in total, provided that at least one of the outages exceeds three months in 

duration. 

29. If the capacity factor benchmark does not apply pursuant to paragraph 28 above, 

PNM and the other Signatories will confer to negotiate an equitable resolution of the cost impact, 

which will be submitted to the Commission for approval. If they are unable to reach agreement, 

PNM will ask the Commission to resolve the issue by declaratory order. 

30. PNM shall contribute $11 million to the Palo Verde Unit 3 nuclear 

decommissioning trust. PNM shall be authorized to include in rates additional decommissioning 

funding amounts for Palo Verde Unit 3 in the amount of $1. 3 million annually. If annual 

decommissioning funding increases above $1.3 million, PNM shall be allowed to recover in rates 

50% of the additional annual amount above $1.3 million. 

31. Shareholder and customer contributions to decommissioning of Palo Verde Unit 3 

shall be placed in separate trusts that shall be managed jointly. Decommissioning costs shall be 

paid out of the two tlusts based upon pro-rata usage over the duration of time that Palo Verde 

Unit 3 was an excluded resource and was an included resource. The time period established for 

usage as an included resource shall be January 1, 2018, through the last date of commercial 

operation of Palo Verde Unit 3. Any funds remaining in the customer trust after payment of all 

decommissioning costs shall be returned to customers in the manner provided by Commission 

order at the time the determination has been made that excess funds remain in the customer trust. 

Funds remaining in the shareholder trust shall not be credited to customers. 

32. PNM shall not be allowed to recover in rates costs associated with the storage and 

disposal of spent fuel from the operation prior to January 1, 2018, of Palo Verde Unit 3. 
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Other Agreements 

33. The Signatories agree that the installation of SNCR on SJGS Units 1 and 4 is 

prudent and that PNM should be authorized to recover the reasonable costs of SNCR in rates. 

SNCR capital costs shall be depreciated at a rate that provides for full depreciation by July 1, 

2022. The higher depreciation rates will go into effect after the first rate case that approves new 

base rates effective after December 31, 2017, but in no event later than December 31, 2018. The 

prudence and reasonableness of the costs of the balanced draft will be determined in a PNM 

general rate case. PNM shall make an affomative demonstration that incunence of the costs of 

balanced draft was prudent and reasonable. 

34. PNM's requests for accounting orders to allow future recovery of regulatory assets 

associated with $13.6 million in additional San Juan common O&M costs, $5.3 million of costs 

associated with compliance with the FIP and expenses incurred related to Regional Haze Rule 

compliance filings and restructuring the SJPP A should be denied, and PNM shall not request 

recovery of these amounts in any future case. PNM shall not be allowed to recover $1.0 million 

of incremental fuel handling expenses incurred in 2015 resulting from the San Juan restructured 

ownership agreement. 

35. PNM shall include as a reduction in its FPPCAC (or otherwise as a credit in rates 

if a FPPCAC is not in effect) the amount of $3.0million in payments received from the 

Department of Energy ("DOE") related to storage of spent fuel for PVNGS Unit 3. The $3.0 

million in payments shall be credited over a two-year period beginning January 1, 2018. 

36. In 2015 PNM shall issue an RFP for up to 50 MW of additional renewable energy 

resources. PNM shall apply to the Commission for approval to acquire any such resources 

identified through the RFP that are cost-effective as system resources. If PNM determines that no 
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additional renewable energy resources are cost-effective for inclusion as system additions by 

2017, it shall file a report with the Commission supporting its conclusion. Signatories may take 

such positions regarding the application or report as they deem appropriate. 

37. No later than 2018 PNM shall issue an all-resource RFP, i.e., it shall seek bids for 

conventional supply resources and renewable energy resources, for additional resources 

consistent with the resources dete1mined to be necessary in the 2020-2022 timeframe as 

identified in the four year action plan in PNM's 2017 IRP. 

38. The Signatories do not believe that a CCN or any other approval is required for 

the acquisition by PNM of the ownership interests in SJGS Unit 3 that it does not currently own, 

immediately prior to retirement of SJ GS Unit 3, as the additional amount acquired by PNM will 

not be placed in service. However, to the extent that the Commission determines that any 

approval or authorization for the acquisition is required, such approval and authorization should 

be granted. PNM shall not charge customers for any incremental costs arising from the 

acquisition of additional ownership interest in SJGS Unit 3. 

39. The Signatories agree to support PNM's procurement ofRECs from up to 3MW 

(AC) per year of new customer-owned solar distributed generation, up to lOOkW (AC) in size 

per system during 2017, 2018 and 2019. The incremental 3MW/year of distributed generation 

will be over and above the 3% DG requirement in PNM's RPS in those years. PNM agrees to 

propose an extension of its current solar DG REC procurement program to implement this 

agreement that is consistent with PNM' s renewable portfolio standard, resource diversity 

requirements and reasonable cost threshold. Notwithstanding the foregoing, any Signatory is free 

to take any position it feels is appropriate with regard to the te1ms of interconnection for these 
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resources, the contract term and the amount of solar REC payments, if any, after the current 

program expires at the end of 2016. 

40. Beginning Januaryl, 2020, for every MWh produced by 197 MW of SJGS, 

PNM will acquire one MWh of solar or wind credits or allowances. This acquisition requirement 

does not require PNM to acquire associated energy. 

a) The renewable acquisitions shall be emission rate credits ("ERCs") or 

allowances that can be used for compliance with EPA's final Clean Power Plan ("CPP'), initially 

released August 3, 2015, and implementing state regulations in effect at the time, or renewable 

energy credits ("RECs 11
) as defined by New Mexico's Renewable Energy Act ("REA") if 

permitted as described in sub-paragraph 40-8( d). PNM shall acquire these renewable resource 

instruments from New Mexico sited sources if it can do so at no greater cost than the cost of 

ERCs, allowances or RECs from out-of-state sources. 

b) The acquisitions pursuant to this paragraph shall be in addition to and 

separate from what is required to meet the renewable portfolio standard applicable to PNM 

pursuant to the REA. The REA does not apply to this acquisition. 

c) In calendar years 2020 and 2021, the acquired ER Cs or allowances shall 

meet the eligibility requirements for incentive awards set forth in the Clean Energy Incentive 

Program ("CEIP') within the CPP, §60.5737. 

d) If EPA' s CPP or CEIP is not in effect in New Mexico in 2020 or any 

subsequent year, or if after 2021 PNM demonstrates that it can comply with the emission 

reduction requirements of EPA's CPP with its own resources on a stand-alone basis through 

2030, then in those years PNM shall be excused from the acquisition of ERCs or allowances but 

shall nevertheless acquire and retire additional wind or solar RECs as defined by the REA, either 
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in the matching MWh amounts required by this paragraph, or in amounts that allow bundled 

RECs plus energy (owned or purchased) to be acquired up to the $7 million per year limit 

described in sub-paragraph 40-&( e ). In the event PNM can demonstrate the compliance set forth 

above, the Signatories shall convene to detennine whether bundled or unbundled RECs provide 

the best environmental and customer outcome. 

e) PNM shall not be required in any year to incur total costs in excess of $7 

million, including any net caffying costs or savings booked at a shmi-term debt rate of return, to 

comply with the acquisitions required by this paragraph 40-&. The costs shall be recovered in 

PNM's rates either by including $7 million per year in base rates subject to true-up and refund 

should PNM not be required to spend $7 million in any year to achieve compliance with this 

paragraph, or through another recovery method agreed upon by all of the Signatories. PNM shall 

be allowed to book a regulatory asset in the event that PNM must incur these costs prior to the 

effective date of new rates after Januaiy 1, 2020. Any regulatory asset not requested for inclusion 

in PNM rates within 24 months from the date the regulatory asset is recorded will be deemed 

recovered. 

f) If after January 1, 2018, PNM divests some or all of its SJGS capacity, 

PNM's obligation to acquire ERCs, allowances or RECs under this paragraph shall be reduced 

by the amount of capacity divested, up to 197 MW in which case this requirement shall 

terminate. 

41. Approval by the Commission of the treatment of the undepreciated investment in 

SJGS Units 2 and 3 as provided in this Modified Stipulation may impose, under generally 

accepted accounting principles ("GAAP"), immediate accounting requirements affecting the 

valuation of these assets on PNM's financial statements and require the creation of regulatory 
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assets and/or liabilities. These GAAP accounting entries shall not affect the rate base value of 

Units 2 and 3 for the purpose of setting retail service rates prior to the retirement of these units in 

2018. 

42. PNM will make an additional contribution of $250,000, as a shareholder expense, 

to the Good Neighbor Fund for the benefit oflow-income customers. 

43. NMPRC Case No. 14-00028-UT, involving protests of PNM's 2014 IRP should 

be closed without further Commission action in that docket. 

44. The Signatories agree that, to the extent necessary, PNM should be granted 

variances to Commission rules, including 17.6.450 NMAC, to effectuate the Modified 

Stipulation and underlying agreements. 

45. The evidentiary record of the proceedings on the original Stipulation shall be 

treated as part of the evidentiary record in the further proceedings conducted pursuant to the 

Proceedings Order. The "Reserved Issue" in the original Stipulation is resolved by this 

Supplemental Stipulation, and no longer applicable. 

46. This Modified Stipulation should be approved. 

47. This Modified Stipulation does not limit any Signatory's ability to assert any 

position before any state or federal agency other than the Commission. 

48. Except as specifically stated in the language of this Modified Stipulation, the 

provisions of this Modified Stipulation have no precedential effect and the Signatories do not 

waive rights they may have in any other pending or future proceeding and will not be deemed to 

have approved, accepted, agreed to or consented to the application of any concept, principle, 

theory or method in any future proceeding. In accordance with l .2.2.20(D) NMAC, by approving 

this Modified Stipulation, the Commission is neither granting any approval nor creating any 
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precedent regarding any principle or issue in this or any other proceeding, except as specifically 

provided in the Final Order. 

49. This Modified Stipulation reflects a negotiated settlement. The Signatories agree 

that they will use their best efforts to obtain expeditious approval of this Modified Stipulation by 

appropriate final order of the Commission in this proceeding. If this Modified Stipulation is not 

adopted in its entirety by the Commission, without modification, this Modified Stipulation will 

be voidable and may be voided at the election of any Signatory. The Signatories shall not seek 

the admission before any regulatory agency or court of any statement made or position taken by 

any of the Signatories during the course of negotiations regarding this Modified Stipulation. This 

Modified Stipulation contains the full intent, understanding and the entire agreement of the 

Signatories and no implication should be drawn on any matter not addressed in this Modified 

Stipulation. There are not and have not been any representations, warranties or agreements other 

than those specifically set in this Modified Stipulation. 

50. This Modified Stipulation may be executed in a number of counterparts including 

electronically or by telefax, each of which will be deemed to be an original and all of which will 

constitute one of the same agreement. 

51. Additional parties may be added as Signatories by executing a separate signature 

page and filing notice with the Commission that they are joining in this Modified Stipulation. 

Respectfully submitted this_ day of __ l.ugust, 2015. 
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ATTACHMENT C 



WITNESS TRANSCRIPT TRANSCRIPT TRANSCRIPT TRANSCRIPT SHOULD 
PAGE LINE NOW READS READ 

October 
13,2015 
Gerard 3997 2 plat plant 
Ortiz 

4006 25 465 for the 65 

4011 10,11 bargain for the bargained for was the 
4028 14 Examiner and Examiner in the 

the 
4135 22 paragraph D of paragraph 8 of 

Chris 4169 12,13 the D rate the derate hours 
Olson hours 

4170 17 D rated. Derated. 
4178 21 PNM RD PNMR-D 
4179 1 PNM RD PNMR-D 
4188 9 PNM RD PNMR-D 
4188 16 PNMRD's PNMR-D's 

October 
14,2015 
Henry 4211 1,2 would insert, would insert ", as modified 
Monroy comma, "as by the Supplemental 

modified by Stipulation,". 

the 
Supplemental 
Stipulation," 
comma. 

4219 20 15205 15-00205 
4258 11 as has 

October 
15,2015 
Patrick 4483 6,23 SER SCR 
O'Connell 

4484 25 back in July back on July 
4486 8 Units 1and2 Units 1and4 
4520 20 under 97 197 
4537 18 operator and operator or PNM, the 



PNM. The 
4542 1, 4, 8, 13 SER SCR 
4551 25 SER SCR 
4554 9 SER SCR 
4556 4 SER SCR 
4563 5 peak year peakier 
4565 4 87-60 8760 
4572 13 speculations, specifications, 
4586 10, 20 SER SCR 
4587 15,20 SER SCR 



BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

IN THE MATTER OF THE APPLICATION OF ) 
PUBLIC SERVICE COMP ANY OF NEW MEXICO ) 
FOR APPROVAL TO ABANDON SAN JUAN ) 
GENERATING STATION UNITS 2 AND 3, ) 
ISSUANCE OF CERTIFICATES OF PUBLIC ) 
CONVENIENCE AND NECESSITY FOR ) 
REPLACEMENT POWER RESOURCES, ) 
ISSUANCE OF ACCOUNTING ORDERS AND ) 
DETERMINATION OF RELATED RATE-MAKING ) 
PRINCIPLES AND TREATMENT. ) 

) 
PUBLIC SERVICE COMPANY OF ) 
NEW MEXICO, Applicant ) 

~~~~~~~~~~~~~-) 
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