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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

) 
Navopache Electric Cooperative, Inc. ) Docket No. EL15-59-000 

) 

PUBLIC SERVICE COMPANY OF NEW MEXICO'S 
MOTION TO INTERVENE AND PROTEST TO 

NAVOPACHE ELECTRIC COOPERATIVE, INC.'S 
PETITION FOR DECLARATORY ORDER 

Pursuant to Rules 211, 212 and 214 of the Federal Energy Regulatory Commission's 

("Commission" or "FERC") Rules of Practice and Procedure,1 Public Service Company of New 

Mexico ("PNM") hereby moves to intervene and protests Navopache Electric Cooperative, Inc.'s 

("NEC") Petition for Declaratory Order filed in the above-captioned docket ("Petition"). 

NEC seeks to have the Commission The Commission should deny the Petition. 

summarily rule that Section 10.4 of the power sale agreement ("PSA") between NEC and PNM 

allows NEC to effectively terminate the PSA - an agreement with a remaining term of over 20 

years.3 NEC's backdoor attempt to terminate the PSA conflicts with the express purpose of the 

PSA as contemporaneously articulated by NEC's Board of Directors itself: to provide for NEC's 

NEC's interpretation of Section 10.4 also would violate well-power needs until 2035. 

established contract interpretation principles, including the principle that agreements such as the 

PSA must be interpreted as a whole while giving meaning to all provisions of the contract. 

NEC's interpretation of Section 10.4 runs afoul of these principles and would render the PSA 

18 C.F.R. §§ 385.211, 385.212 and 385.214(2104). 

See "Petition for Declaratory Order of Navopache Electric Cooperative, Inc.," Docket No. EL15-59-000, 
filed on April 8,2015. 

"Power Sale Agreement between Public Service Company of New Mexico, Inc. and Navopache Electric 
Cooperative, Inc. as Amended by Amendments One and Two," dated December 12, 2012, Docket No. 
ER11-4534-000, filed on December 6,2012, as amended December 27,2012. 



null and void, contrary to its limited and express termination provisions. Allowing NEC, by way 

of summary disposition, to simply walk away from its obligations under the PSA would be 

unlawful as a matter of law and equity. Thus, NEC's request for a summary decision on the 

meaning of the PSA must be denied.4 

Alternatively, if the Commission does not deny the Petition, it should establish a trial-

type hearing to develop a proper record upon which to evaluate the rights and obligations of both 

parties under the PSA. At a minimum, the current state of the record cannot serve as a valid 

basis for allowing NEC to abrogate the PSA. NEC offers no concrete or relevant support for its 

claims supporting the Petition. Outside of the four corners of the PSA, there are numerous issues 

of material fact that can only be resolved by a trial-type evidentiary hearing. 

COMMUNICATIONS I. 

The names and address of the persons upon whom all communications concerning this 

proceeding should be served are as follows: 

Julia Dryden English Stacey J. Goodwin 
Deputy Associate General Counsel 
PNM Resources, Inc. 
Law Department - MS 0805 
414 Silver Avenue SW 

McGuireWoods LLP 
2001 K St. NW, Suite 400 
Washington, D.C. 20006 
(t) (202) 857-1706 
(f) (202) 828-2979 Albuquerque NM 87102-3289 

(t) (505) 241-4927 
(f) (505) 241-4318 

( e )  ienglish@mcguirewoods.com 

(e) stacev.goodwin@pnmresources.com 

II. BACKGROUND 

It is important for the Commission to understand the context in which the Petition arose. 

Since 1999, PNM has provided NEC its full wholesale requirements service under the PSA, with 

In this this context, the Commission should view NEC's Petition as a motion for summaiy disposition. As 
such, NEC must show that there are no genuine dispute as to any material fact and that it is entitled to 
judgment as a matter of law. See 18 C.F.R. g 385.217 (2014). NEC's Petition does not come close to 
meeting this exacting standard. 
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a few small, discrete exceptions.5 The current version of the PSA was executed and filed with 

the Commission in December 2012 after the parties engaged in extensive settlement negotiations 

spanning many months. 

A critical component of the 2012 settlement was PNM's agreement to continue to 

provide NEC essentially ail of its power needs under the PSA through 2035. The importance of 

the contract extension is explicitly stated in NEC's own Certificate of Resolution adopted by 

NEC's Board of Directors and appended to the PSA as Exhibit 2 ("Board Resolution"). This 

Board Resolution, adopted at the time the PSA was executed, states that NEC elected not to 

"seek an alternative supplier" but instead to "continue with the PNM contract" and that "one of 

the goals and objectives of [NEC] was to secure an extension of the term of the PNM Contract 

from 2025 to the year 2035."6 The language in NEC's own Board Resolution provides clear and 

contemporaneous evidence regarding NEC's understanding of the PSA when it was amended in 

2012. 

Despite the explicit and contemporaneous statements in the Board Resolution, and 

without any notice to PNM, NEC issued a Request for Proposals ("RFP") in May 2014 for 

in 

"wholesale power supply service and delivery to serve all or some of its retail load." Although 

NEC never provided PNM with a copy of the RFP, information available on NEC's consultant's 

The PSA was first filed with the Commission on July 19, 1999 {see "Power Sale Agreement between 
Public Service Company of New Mexico (PNM) and Navopache Electric Cooperative, Inc. (Navopache)," 
Docket No. ER99-3628-000, filed July 19, 1999), and was accepted by the Commission for service 
commencing on July 1, 1999. See Pub. Serv. Co. of New Mexico, Docket No. ER99-3628-000 (Sept. 9, 
1999) (unpublished letter order), order amended. Pub. Sen>. Co. of New Mexico, Docket No. ER99-3628-
000 (Sept. 20, 1999) (unpublished letter order) ("1999 Order"). The current version of the PSA was filed 
as part of a settlement with NEC on December 7, 2012 ("Uncontested Joint Offer of Settlement," Docket 
Nos. ER12-72-000, et at, filed Dec. 6, 2012), and accepted by the Commission on April 5, 2013. Pub. 
Serv. Co. of New Mexico, 143 FERC f 61,019 (2013). 

See PSA, Exhibit 2, "Certification of Resolution." 

See Navopache Electric Cooperative, Inc. Request for Proposals, available at 
http://extranet.guernsev.us/projects/navopache (last visited May 7,2015). 
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website states that final selection of a bidder under the RJFP was scheduled to occur on October 

29, 2014,8 only a few days before PNM was entitled under the PSA to file a new rate case.9 

Again without notice, on April 8, 2015, NEC filed the present Petition effectively seeking to 

terminate the PSA in a purported attempt to implement whatever RFP it had conducted.i0 

III. MOTION TO INTERVENE 

PNM is a direct, wholly-owned, public utility operating company subsidiary of PNM 

PNM is engaged in the generation, transmission, and sale of electricity at Resources, Inc. 

wholesale in the western United States. Within the State of New Mexico, PNM is engaged in the 

generation, transmission, distribution and sale of electricity at retail. 

As the counterparty to the PSA, PNM will be directly affected by the outcome of this 

proceeding and has an interest in this proceeding that cannot be adequately represented by any 

other party. PNM submits that its intervention is in the public interest and that it should be 

granted full party status in this proceeding. 

See Navopache Electric Cooperative, Inc. Request for Proposals, Revised Schedule, available at 
http://extranet.guernsev.us/proiects/navopache/NEC_RFP_Revised Schedule.pdf (last visited May 7, 
2015). 

Notwithstanding its unilateral right to seek an increase in rates under Article 9 of the PSA, PNM had been 
negotiating with NEC for many months to achieve a mutual agreement on new rates. To this end, PNM has 
not yet exercised its right to file for a rate change in the interest of coming to an agreement with NEC on 
such rates. 

10 PNM notes that prior to the filing of its Petition, NEC never complied with the "best efforts" dispute 
resolution requirements of Article 25 of the PSA as to the meaning of Section 10.4 nor, despite repeated 
attempts by PNM, has it agreed to seek resolution of the issue informally with PNM. 
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IV. PROTEST 

A. The Commission should deny the Petition. 

The Commission should deny the Petition because NEC wholly fails to meet the 

standards for a summary disposition that would effectively terminate the PSA.51 Both the PSA 

as a whole, and Section 10.4 specifically, are devoid of language that expressly or even generally 

supports NEC's strained interpretation. The Commission should not permit NEC to use this 

proceeding to render meaningless the term of the PSA, which was recently extended to 2035. 

Nowhere does the PSA permit NEC to effectively terminate the PSA by electing to purchase all 

or a substantial portion of its energy requirements from a third party. 12 To the contrary, NEC's 

interpretation conflicts with or renders meaningless numerous other sections of the PSA, 

including notice provisions and the provisions that enumerate the circumstances for limited 

reductions in purchases. 

ii See supra note 4. See also Entergy Seiyices, Inc., 114 FERC ^ 61,303, at P 16 (2006) (burden of proof on 
party requesting a declaratory order); Northwest Pipeline Corp., 76 FERC 61,068, at 61,405, n.16 (1996) 
("the applicant for the declaratory order has the burden of proof to justify the requested order"); El Paso 
Natural Gas Co., 73 FERC % 61,352, at 62,095, n.23 (1995) ("the applicant for the declaratory order has 
the burden of proof to justify the requested order"). 

12 NEC expends considerable effort arguing the point that "the Commission expects that sophisticated 
contracting parties will clearly draft their intentions, state what they mean and not expect the Commission 
to read in unexpressed terms." NEC Petition, at p. 14. Despite NEC's revisionist efforts, the plain text of 
the PSA establishes that the parties' intent is for PNM to "sell and deliver to Navopache Firm Power and 
Firm Energy in amounts equal to the Navopache/PNM Contract Requirements." PSA §1.1. Accordingly, 
the parties included their intent in the PSA, which was for PNM to supply NEC with its power needs. See 
Melnick v. State Farm Mut. Auto. Ins. Co., 106 N.M. 726, 732 (N.M. 1988) ("Parties to a contract may 
negotiate and bargain for provisions which are beneficial to them. A dissatisfied party to a valid contract 
should not be allowed to rewrite the provisions to which he initially assented."), cert, denied, 488 U.S. 822 
(1988). 
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1. NEC's interpretation of Section 10.4 of the PSA is contrary to the express and 
sole purpose of the PSA. 

a. The express and sole purpose of the PSA is for PNM to supply NEC's 
power needs through 2035. 

NEC's interpretation of Section 10.4 is fundamentally and irreconcilably at odds with the 

express and sole purpose of the PSA - for PNM to supply NEC with essentially all of its power 

needs through 2035.13 Interpreting Section 10.4 to permit NEC to purchase none, or virtually 

none, of its Power14 and Energy15 requirements from PNM is contrary to seminal contract 

interpretation principles requiring that the meaning of a contract be interpreted based upon the 

primary purpose of the agreement, which cannot be ignored or overridden.16 

Indeed, NEC points to no explicit contractual language permitting it to effectively 

terminate the PSA by reducing its purchases to zero, or practically zero. One would expect such 

a sweeping purchase option as that claimed by NEC to be explicitly set forth in the PSA, since 

without such a provision, the parties would nonetheless be tied to a meaningless agreement for 

the next twenty years. Granting NEC's Petition would require writing a broad purchase option 

into the agreement while nullifying and effectively terminating the remaining terms of the PSA. 

This is unlawful as a matter of law and equity. 

PSA §1.1. In fact, NEC's interpretation of Section 10.4 is so contrary to the express and sole purpose of 
the PSA, that if the Commission accepts this interpretation, it should declare the provision invalid and 
unenforceable and, pursuant to the provisions of Section 24.1, remove the provision from the PSA so as to 
restore the intended balance of the benefits to the parties. 

"Power" is defined in Section 2.35 of the PSA as "[t]he rate of generating, transferring and/or using electric 
energy, usually expressed in kilowatts or megawatts." 

15 "Energy" is defined in Section 2.12 of the PSA as "[t]he accumulated amount of kilowatts produced over a 
stated time period, usually measured in kilowatt hours or megawatt hours." 

See Con sol. Gas Transmission Corp. v. FERC, 771 F.2d 1536, 1547 (D.C. Cir. 1985) (finding the 
Commission's interpretation of a tariff based upon the "primary purpose" of the tariff proper) (citing 
PemzoiJ Co. v. FERC, 645 F.2d 360, 388 (5th Cir. 1981)); Grynbergv. FERC, 71 F.3d 413,416 (D.C. Cir. 
1995) (finding Commission's interpretation of a contract incorrect for failing to consider the scope of the 
clause at issue). 
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b. NEC's revisionist interpretation of Section 10.4 contradicts the 
contemporaneous Board Resolution that demonstrates that the purpose of 
the PSA was for PNM to be NEC's primary power supplier. 

NEC's interpretation of the PSA is also contrary to NEC's own contemporaneous Board 

Resolution. The Board Resolution was appended to the PSA when it was recently amended and 

approved, and provides that: 

• "under the original contract with PNM at the end of ten (10) years there was a 
contract provision permitting the Cooperative to either seek an alternative 
supplier or renegotiate with PNM the rates for electrical service;" 

• "the decision was made by the Board of Directors to continue with the PNM 
contract;" and 

• "one of the goals and objectives of [NEC] was to secure an extension of the term 
of the PNM Contract from 2025 to the year 2035."37 

The explicit language in this Board Resolution provides powerful contemporaneous and explicit 

evidence as to what NEC understood the purpose of the PSA to be at the time it was executed. 

The Board Resolution's level of particularity reveals quite clearly why NEC extended the term of 

the PSA. The resolution contains no language expressing an intent to obtain a unilateral right to 

purchase "all or a major portion" of its requirements from an alternative supplier. In fact, the 

Board Resolution specifically states that NEC was, by entering into the PSA, electing not to seek 

an alternative supplier, and was instead seeking to secure a long-term, firm extension of its 

arrangement with PNM, its current requirements supplier.18 NEC's Petition cannot be squared 

with this probative and contemporaneous evidence. 

PSA, Exhibit 2, "Certification of Resolution" (emphases added). 

PSA, Exhibit 2, "Certification of Resolution." 
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c. The PSA was not drafted as, and cannot be interpreted to be, an option 
contract. 

The PSA, by its terms, is clearly not intended to be an option contract under which NEC 

can, at any time it chooses, and upon little or minimal notice to PNM, vary its purchase 

obligation. NEC's interpretation of Section 10.4 would allow it not only to decrease to its 

purchases zero, but then, at any time during the remaining term of the PSA, also to subsequently 

increase its take under the PSA up to it full requirements.19 This type of claimed twenty year 

open purchase optionality cannot be squared with the fixed price nature of the PSA. If NEC 

were entitled to call on any quantity of Power and Energy at any time it wished through the year 

2035, PNM would have a contractual obligation to provide such Power and Energy at the price 

currently contained in the PSA. This would provide NEC with the ability to drop in and out of 

the competitive marketplace at will, without providing PNM any compensation for such a 

valuable call option. Moreover, all this would occur at the current negotiated and fixed rates. 

Granting the Petition to allow NEC to transform the PSA into this type of option arrangement 

through its tortured interpretation of Section 10.4 would therefore lead to an arbitrary, capricious 

and one-sided result that would violate the terms of the PSA. 

Section 10.4 cannot be read in isolation to effectively terminate the PSA. 

NEC's interpretation of the PSA would violate long-standing and well-recognized 

principles of contract interpretation. As NEC itself acknowledges,20 the terms and conditions of 

While NEC was silent in its Petition on how it interprets the PSA on this issue, it is entirely possible that 
any third-party supply agreement NEC would enter into will not be for a term that extends through the year 
2035 and, therefore, highly possible that NEC could seek to increase PNM's supply obligation after 
exercise of its rights under Section 10.4. 

20 See Petition, at p. 13. 
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the PSA must be read and interpreted as a whole, and the meaning of Section 10.4 must be 

21 interpreted in the context of the rest of the PSA. 

NEC's interpretation of Section 10.4 renders the term provision of 
the PSA meaningless. 

a. 

NEC's interpretation of Section 10.4 is contrary to the well-recognized interpretive rule 

22 that a contract must be construed so that none of the clauses are rendered meaningless. Under 

the PSA, early termination is permitted only for a breach of its terms and conditions or, after 

2025, for breach of the terms of the settlement pursuant to which the current version of the PSA 

was filed.23 NEC does not allege that any of these triggering events have occurred. But, through 

its strained interpretation of Section 10.4, NEC effectively seeks termination through the right to 

reduce, at any time during the life of the PSA, its purchases to zero, or to whatever small 

21 See, e.g., Newniont Nevada Energy Inv., LLC v. Sierra Pac. Power Co., 147 FERC ]f 61,030, at P 38 (2014) 
("A fundamentai tenet of contract interpretation is that a contract provision should be interpreted, where 
possible, as consistent with the contract as a whole and that the contract must be interpreted as a whole."); 
Crow v. Capitol Bankers Life Ins. Co., 119 N.M. 452, 457 (N.M. 1995) ("[N]o part of the contract can be 
isolated and interpreted distinctly from the rest of the contract. Moreover, the entire contract is to be 
considered in the interpretation of any individual part. Each word, phrase, and section of a contract should 
be analyzed in its context within the contract as a whole so as to realize the intentions of the parties.") 
(internal citation omitted); Gardner-Zemke Co. v. New Mexico, 109 N.M. 729, 734 (N.M. 1990) ("In 
interpreting a contract, it 'must be considered and construed as a whole, with meaning and significance 
given to each part in its proper context with all other parts, so as to ascertain the intention of the parties."') 
(quoting Schultz & Lindsay Constr. Co. v. State, 83 N.M. 534, 535 (N.M. 1972)). 

22 Heimann v. Kinder-Morgan C02 Co., L.P., 140 N.M. 552, 556 (N.M. Ct. App. 2006) (explaining that the 
court will not "construe any clause [in a contract] so as to render it meaningless"); Pub. Serv. Co. of New 
Mexico v. DiamondD Constr. Co., 133 N.M. 100, 111 (N.M. Ct. App. 2001) (interpreting a contract so as 
not to render a termination notice provision superfluous). 

23 See PSA § 3.4. 
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quantity that is left after it contracts to purchase a "substantial quantity" from a third party. This 

interpretation renders the termination language of the PSA meaningless and should be rejected.24 

NEC's interpretation of the notice provision of Section 10.4 is 
unreasonable and inconsistent with other provisions of the PSA. 

h. 

NEC makes much of the language in Section 10.4 providing that PNM will "reduce its 

planning to serve Navopache load" upon receiving the six months' prior notice required by the 

provision.25 That language, however, in no way supports an interpretation that NEC is permitted 

to reduce its purchases to nothing or almost nothing. Instead, the fact that the provision provides 

for only six months' notice bolsters an interpretation that Section 10.4 was never intended to 

allow NEC to effectively terminate the PSA. 

As a regulated utility serving retail and wholesale customers throughout New Mexico, 

PNM must engage in long-term planning to provide sufficient generating capacity to meet its 

customers' needs. Like any load-serving utility, PNM must have sufficient notice of any drastic 

change to its capacity requirements to be able to adjust its planning and resource mix. This need 

for time to plan is reflected in the terms of the PSA. For example, in order for NEC to have 

terminated the PSA at the end of contract year 10 (an option that it did not exercise), Section 3.5 

O A  «  
of the PSA required no less than one year's prior notice to PNM. Section 3.7 likewise provides 

24 See, e.g., RESTATEMENT (SECOND) OF CONTRACTS § 203 (1981) ("In the interpretation of a promise or 
agreement or a term thereof... an interpretation which gives a reasonable, lawful and effective meaning to 
all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect"); 
Mayfield Smithson Enters.v. Com-Quip, Inc., 120 N.M. 9, 14 (N.M. 1995) (stating that the court will not 
read a particular provision of a contract such that another provision is rendered meaning/ess) ("Mayfield 
Smithson Enters")\ see cf. Bilski v. Kappos, 561 U.S. 593, 607-08 (2010) (describing statutory "cannon 
against interpreting any statutory provision in a manner that would render another superfluous"); Colautti v. 
Franklin, 439 U.S. 379, 392 (1979) (rejecting interpretation that would render one provision "redundant or 
largely superfluous, in violation of the elementary canon of construction that a statute should be interpreted 
so as not to render one part inoperative"). 

25 See Petition, at pp. 2, 8,16. 

26 PSA § 3.5. 
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that NEC must provide PNM with at least one year's prior notice in order to terminate the PSA at 

the end of the thirty-fifth contract year.27 If Section 10.4 was intended to allow NEC to 

terminate all, or substantially all, of its purchase obligation, it is clear from the abovementioned 

sections of the PSA that a notice period of much longer than six months would have been 

required. 

NEC's reliance on Section 10.4 to effectively terminate the 
contract is contrary to the legal principle ofejusdem generis. 

c. 

Under the well-established contract interpretation principle of ejusdem generis, when a 

general word or phrase follows a list of specifics, the general word or phrase will be interpreted 

to include only items of the same type as those listed.28 The "Navopache/PNM Contract 

Requirements" are defined in Section 2.25 of the PSA as "all Power and Energy acquired by 

Section 2.25 then provides certain discrete enumerated exceptions to those Navopache." 

requirements, which include Power and Energy that is: 

(i) acquired by NEC pursuant to a WAPA Contract; (ii) supplied by persons or 
entities, including Navopache, to [NEC's retail customers] pursuant to retail 
access allowed by regulatory authority; (iii) produced from Renewable Resources 
owned or acquired by Navopache or parties other than PNM; (iv) resulting from 

27 PSA § 3.7. 

28 See Entergy Services, Inc. v. FERC, 568 F.3d 978, 981 (D.C. Cir. 2009) (affirming FERC's interpretation 
of a contract following the canon of ejusdem generis); see also, FPL Energy Marcus Hook, LP. v. PJM 
Interconnection, LLC, 118 FERC U 61,169, at P 28 (2007) ("[ajpplying general principles of contract 
interpretation" and finding that general term should be considered in the same category of specific. 
enumerated items), reh'g denied, 123 FERC ^ 61,289 (2008); Ne. Utils. Setv. Co., 62 FERC ^ 63,013, at 
65,027 & n.7 (1993) (genera! language followed by a list of examples defines a class limited to instances 
that resemble the examples), aff'd in relevant part, Opinion No. 422, 83 FERC ^ 61,184, reh'g denied. 
Opinion No. 422-A, 84 FERC f 61,159 (1998); Holguin v. Fnlco Oil Sen's. LLC, 149 N.M. 98, 103 (N.M. 
Ct. App. 2010) ("Where applicable. New Mexico courts have long followed the doctrine of ejusdem 
generis to assist in construing the language of statutes"); Lucero v. Richardson & Richardson, Inc., 131 
N.M. 522, 588 (N.M. Ct. App. 2001) ("Where general words follow an enumeration of persons or things of 
a particular and specific meaning, the general words are not construed in their widest extent but are instead 
construed as applying to persons or things of the same land or class as those specifically mentioned.") 
(quoting State v. Foulenfont, 119 N.M. 788, 791 (Ct. App. 1995) (quoting State v. Bybee, 109 N.M. 44, 46 
(Ct. App. 1989))). . 
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Distributed Generation; [or] (v) acquired by the White Mountain Apache Tribe or 
0 Q 

other entities pursuant to a WAPA contract. 

The sixth listed exception is Power and Energy that is: "(vi) otherwise acquired by NEC subject 

to Section 10.4."30 Under the principle of ejusdem generis, the sixth exception in Section 2.25 

cannot be read so broadly and generally as to swallow all the other exceptions. Yet that is 

precisely what NEC asks the Commission to do. 

Section 2.25 provides that NEC is required to purchase all of its power requirements 

from PNM, except for the enumerated exceptions. The exceptions listed in items (i) through (v) 

of Section 2.25 are all small, discrete, identifiable quantities of Power and Energy. The express 

listing of these types of exceptions in the definition demonstrates the intent to provide only a few 

narrow, tangible, identifiable, and quantifiable exceptions to the general requirement that NEC 

purchase all of its Power and Energy requirements from PNM, not any quantity that NEC 

unilaterally choose to acquire from a third party, and certainly not "all or virtually all of its 

If Section 2.25 were read to include all of NEC's Power and Energy requirements." 

requirements, as NEC asserts, that interpretation would eviscerate both the plain meaning of the 

enumerated exceptions as well as the PSA as a whole. 

NEC's proposed interpretation of Section 10.4 renders 
meaningless the numerous provisions of the PSA articulating the 
circumstances under which NEC may decrease its load. 

d. 

In addition, if Section 10.4 means what NEC claims it does, then all of the provisions of 

the PSA enumerating and limiting the exceptions to NEC's obligation to purchase its full 

requirements from PNM are rendered completely unnecessary and meaningless. These include: 

29 PSA §2.25. 

30 PSA §2.25. 
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• Section 2.25(i), carving out Power and Energy "acquired by Navopache pursuant 
to a WAPA Contract" from NEC's purchase obligation; 

• Section 2.25(ii), carving out Power and Energy "supplied by persons or entities, 
including Navopache, to Navopache Electric Customers pursuant to retail access 
allowed by Regulatory Authority" from NEC's purchase obligation; 

• Section 2.25(iii), carving out Power and Energy "produced from Renewable 
Resources owned or acquired by Navopache or parties other than Navopache" 
from NEC's purchase obligation; 

• Section 2.25(iv), carving out Power and Energy "resulting from Distributed 
Generation" from NEC's purchase obligation; 

Section 2.25(v), carving out Power and Energy "acquired by the White Mountain 
Apache Tribe or other entities pursuant to a WAPA Contract" from NEC's 
purchase obligation; 

• Section 4.2, requiring NEC to allow PNM the opportunity to be the provider of 
Power and Energy from Renewable Resources before it can purchase such Power 
and Energy from third parties; 

• Section 4.3, describing the circumstances and limitations under which NEC may 
acquire Power and Energy from WAPA; 

• Section 10.1, prohibiting NEC from initiating, directly or indirectly, any action 
with a Regulatory Authority to require NEC to acquire competitively priced 
Power and Energy from third parties and mandating that, if it so required, NEC 
will take steps to obtain Regulatory Authority concurrence that the PSA satisfies 
such requirement; 

• Section 10.2, providing that if NEC is required by a Regulatory Authority to 
place NEC Power and Energy supply out for third party bids, the PSA will not be 
construed by any party as evidence of the relinquishment or waiver by PNM or 
any rights it may have pursuant to the PSA; 

Section 10.3, providing that only in the event that NEC, after taking all the 
required action mandated by Sections 10.1.1 through 10.1.3 and any other actions 
as may be required by Section 10.1, is still required by a Regulatory Authority to 
purchase Power and Energy from a third party will such amounts purchased by 
NEC be deducted from the Navopache/PNM Contract Requirements; and 

Section 10.5, providing that PNM shall have the right to participate in any NEC-
developed Renewable Resource project. 

13 



If NEC's assertion that Section 10.4 allows it to carve out of its purchase obligation any amount. 

at any time, for any reason, with absolutely no limitation other than providing six months' notice. 

were true, every one of the provisions described above would have no purpose or meaning. This 

is in direct contravention of the requirement that contract terms cannot be interpreted to render 

31 On this basis alone, it is clear that NEC's interpretation of other provisions meaningless. 

Section 10.4 cannot be accepted. 

Given the lengthy and specific limitations associated with NEC's ability to obtain Power 

and Energy from third party suppliers contained in all of the provisions listed above, it is 

nonsensical to interpret Section 10.4 as allowing NEC an unlimited absolute right to obtain all. 

or virtually all, of its Power and Energy requirements from a third party and effectively terminate 

the PSA. These other provisions cannot be ignored and must be given meaning. 

For example. Sections 10.1, 10.2 and 10.3 all deal with the situation in which NEC is 

required by a regulatory authority to acquire competitively priced Power and Energy from a third 

party. In those provisions, NEC is specifically prohibited from initiating such regulatory action, 

and is required to seek approval from the regulatory authority that the PSA meets those 

requirements so that NEC is excused from seeking additional bids for its Power and Energy 

supply. If NEC is nonetheless required to seek competitive bids for Power and Energy, it is 

required to use its best efforts to structure and evaluate the requests for proposals in a way that 

the terms of the PSA will be "fairly compared with the responses so that this Agreement has the 

opportunity to compete with other responses on a fair and equitable basis consistent with the 

requirements of the regulatory authority."32 Only after taking all these steps to preserve the 

See, e.g., Mayfield Smilhson Enters., 120 N.M. at 14 (declining to adopt interpretation that would render 
several contract provisions "pointless"). 

See PSA § 10.1.3. 
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bargain with PNM, and only after further order by a regulatory authority to purchase Power and 

Energy from third parties, is NEC allowed to deduct the amount of such purchases from the 

Navopache/PNM Contracts Requirements.33 These provisions indicate the parties' express 

intention to preserve the arrangement contained in the PSA, even in the face of being ordered by 

a governmental authority to take actions that could compromise that agreement. 

It is illogical and unreasonable to interpret the PSA as granting NEC the absolute 

unilateral right to terminate the entirety or a substantial portion of its purchase obligation any 

time it wishes, while simultaneously requiring NEC to resist doing so at the behest of a 

Regulatory Authority and instead take significant action to preserve PNM's rights under the PSA 

to supply NEC's full requirements. NEC's interpretation of 10.4 would render the entirety of 

Section 10 unnecessary, in clear contradiction of contract law principles. 

The Board Resolution provides contemporaneous and explicit evidence that NEC 

understood that it was agreeing to purchase all of its power requirements from PNM "save and 

The Board Resolution explicitly states that "the except for" certain narrow exceptions. 

requirements of [NEC] have been and are being met by PNM, save and except for a portion of 

the power supply which is received pursuant to a contract with the Western Area Power 

Administration (WAPA) for an allocation of the Colorado River Storage Project (CRSP) .. . and 

the decision was made by the Board of Directors to continue with the PNM contract."34 NEC's 

attempt to now render those exceptions meaningless is unsupported by its Board's statements at 

the time the PSA was executed. 

33 SeeVSA § 10.3. 

34 PSA, Exhibit 2, "Certification of Resolution." 
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NEC's reliance on "the contract as a whole" provides no concrete or 
relevant support. 

NEC's argument that the "contract as a whole" bolsters its interpretation is a red herring 

because the referenced sections are irrelevant to a determination of the meaning of Section 10.4. 

NEC first cites to Section 1.1 of the PSA, which generally describes the service obligations and 

rights of the parties under the PSA. Next, NEC cites Section to 4.1, which it claims is relevant to 

"defining the amount of service PNM has the right to sell Navopache and the amount of service 

Navopache has the obligation to receive and purchase."35 However, neither of these sections in 

the PSA support or are relevant to the dispositive issue, which is determining the meaning of 

Section 10.4. Section 1.1 merely describes the general undertakings by each party, and Section 

4.1 contains no guidance as to the actual amount of service PNM is to provide to NEC, other 

than to reference the NEC/PNM Contract Requirements. Accordingly, these references are 

irrelevant and do not support NEC's argument. 

B. In the Alternative, the Commission Should Set this Matter for a Full Trial 
Type Evidentiary Hearing. 

Despite the foregoing, if the Commission does not deny the Petition outright, then it 

should set the matter for full trial-type evidentiary hearing. As the forgoing demonstrates, the 

record in this proceeding is insufficient to summarily grant the relief NEC seeks as a matter of 

law. If the Commission is unable to deny the Petition based on the four corners of the PSA, a 

full-trial type evidentiary hearing is needed to develop a factual record and resolve disputed 

36 issues of material fact. 

35 Petition, at p. 9. 

Cf. Delmarva Power & Light Co., 69 FERC f 61,144, at 61,525 (1994) ("Contract interpretation is often a 
complex process, involving the scrutiny of the contract itself, related documents, and at times parol or 
extrinsic evidence."). 

36 
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1. NEC's Petition misuses the Commission's declaratory order process 

NEC has proffered the vague claim that if the Commission does not precipitously grant 

the Petition, NEC will lose "substantial savings" totaling "millions of dollars per year" from its 

37 These unsubstantiated claims are simply irrelevant to the issue of the proper recent RFP. 

interpretation of the PSA. In interpreting the PSA, the Commission should not even consider 

some vague claim by NEC that permitting it to walk away from its obligations under the PSA 

prior to the agreement's stated termination date is appropriate and necessary just because NEC 

Indeed, the Commission should not allow the claims it might have found a better deal. 

declaratory order process to be misused by NEC as a strategy to negotiate lower rates under the 

PSA. 

2. If the Commission finds there are ambiguities within the PSA, a hearing is 
appropriate. 

As set forth above, PNM has clearly demonstrated that the PSA does not give NEC early 

termination rights. However, to the extent the Commission finds that the PSA is ambiguous. 

resolving these issues raised by the Petition would require that the Commission address a host of 

genuine disputed issues of material fact. This requires a trial-type evidentiary hearing and fact

finding to determine the meaning of the alleged ambiguous contractual language. The 

Commission regularly sets contract interpretation matters for a hearing when there is contractual 

ambiguity.38 

37 See Petition, at pp. 1,4, 23. 

See United Illuminatmg v.  Dominion Energy Marketing, Inc., I l l  FERC Tj  61 ,224 ,  reh'g granted, 112 
FERC f 61,279 (2005) (granting rehearing and establishing evidentiaiy hearing to determine meaning of 
power sales agreement provision); San Diego Gas & Electric Co. v. Public Sennce Co. of New Mexico, 88 
FERC Tf 63,010 (1999) (initial decision on hearing regarding interpretation of power sales agreement); 
Public Sennce Company of New Hampshire v. New Hampshire Electric Cooperative, Inc., 86 FERC ^ 
61,174 (1999) (order affirming initial decision on hearing related to interpretation of a power sales 
agreement); City of Bedford, Va., 68 FERC ^ 61,003 (1994) (final order directing transmission service after 
hearing related to interpretation of electric service agreements). 

38 
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A hearing in this proceeding would determine if, to what extent, and under what 

conditions NEC could be permitted to reduce its Power and Energy demands. While it is clear 

from the text of Section 10 and the PSA as a whole that some discrete, limited reduction is 

permitted under certain enumerated circumstances, it is equally clear that, based on the PSA as a 

whole and the evidence available at this stage of the proceeding, there is no basis for a unilateral 

reduction to nothing at all, or substantially nothing. NEC's own Board Resolution, appended to 

the PSA, demonstrates that NEC understood that it was not bargaining for such dramatic 

termination rights. If there is any ambiguity regarding the validity of NEC's reading of the 

PSA—and again, PNM's primary argument is that there is not—and the Commission does not 

deny the Petition based on the four corners of the PSA, it should rule that the language of Section 

10.4 is ambiguous and set this matter for a trial-type evidentiary hearing. 

A full evidentiary hearing would be needed to resolve any ambiguity over the 

interpretation and application of Section 10.4. A contract provision is ambiguous if it is 

"reasonably and fairly susceptible to different constructions."39 "A contract can also be found to 

be ambiguous if separate sections appear to conflict with one another."40 In determining whether 

Section 10.4 is ambiguous, the Commission is not limited solely to considering the language of 

the disputed provision in isolation from the rest of the PSA. First, the provision must be 

construed in the context of the PSA as a whole, giving meaning and significance to every 

39 ConocoPhiUips Co. v. Lyons, 299 P.3d 844, 852 (N.M. 2012) (internal punctuation and citation omitted); 
see also Randies v. Hanson, 258 P.3d 1154, 1162 (N.M. 2011) (contract is ambiguous where it is "subject 
to equally logical but conflicting interpretations") ^Randies"). See also, § IV.A supra. 

40 Heye, 80 P.3d at 499. 
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provision and in accordance with the expressed meaning and purpose of the entire agreement.41 

Second, the Commission can consider extrinsic evidence in making this preliminary finding of 

ambiguity, such as "the circumstances surrounding the making of the contract" (including NEC's 

own Board Resolution), and "any relevant usage of trade, course of dealing, and course of 

performance in making its threshold determination of whether the contract terms are 

3342 ambiguous. 

As discussed above,43 NEC's reading of Section 10.4 is in significant tension with other 

portions of the PSA. For its part, although NEC generally insists that only the "four corners" of 

the contract may be considered, NEC points to other provisions that it says (albeit incorrectly), 

conflict with PNM's reading of 10.4,44 and it attempts to bolster its argument by noting that 

"[t]he parties to the PSA are sophisticated and engaged in extensive arms-length negotiations 

with the assistance of expert legal counsel."45 While this actually supports PNM's reading of the 

PSA, as it is illogical to assume that parties would engage in extensive negotiations to craft many 

contractual provisions that they intended to be rendered meaningless by one subsection, the point 

is that NEC's own arguments introduce ambiguities that would require a trial-type evidentiary 

hearing to resolve. 

41 Benz v. Town Center Land, LLC, 314 P.3d 688, 695 (N.M. Ct. App. 2013) ("We view the contract as a 
harmonious whole, give meaning to every provision, and accord each part of the contract its significance in 
light of other provisions.") (internal punctuation and citation omitted); Heye v. Am. Golf Corp., Inc., 80 
P.3d 495, 499 (N.M. Ct. App. 2003) ("We construe the language of the entire contract as a whole") 
{"Heye"). 

42 Randies, 258 P.3d at 1162. 

43 Supra § IV.A.2. 

44 Petition, at 9-13. 

45 Petition, at 16. 
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V. CONCLUSION 

WHEREFORE, PNM respectfuliy requests that the Commission: 1) grant its motion to 

intervene; 2) deny NEC's Petition for the reasons set forth herein; and 3) to the extent that the 

Petition is not denied, set this matter for a full trial-type evidentiary hearing as described herein. 
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