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FINAL ORDER 

Case No. 13-00390-UT 

THIS MATTER comes before the New Mexico Public Regulation Commission 

(Commission) upon: 1) the Certification of Stipulation issued by Hearing Examiner Ashley C. 

Schannauer on November 16, 2015, (November Certification; 2) the Exceptions of Coalition for 

Clean Affordable Energy (CCAE), Western Resource Advocates (WRA), and New Energy 

Economy (NEE); and 3) the Responses to Exceptions of Public Service Company of New 

Mexico (PNM), New Mexico Industrial Energy Consumers (NMIEC), WRA, and CCAE. 

Having considered the Exceptions and the Responses to Exceptions, as well as the Record in this 

case, and being fully informed, 
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THE COMMISSION FINDS AND CONCLUDES: 

1. The Statement of the Case, Discussion, Attachments A, B, and C, and all findings 

and conclusions contained in the November Ce1tification are hereby incorporated by reference as 

if fully set forth in this Final Order, and are ADOPTED, APPROVED, and ACCEPTED as 

Findings and Conclusions of the Commission, except as otherwise indicated in this Final Order. 

NEE Exception No. 1: It Improperly Shifts the Burden of Proving with Substantial Evidence that 
the 132 MW from Unit 4 of the San Juan Generating Station ("SJ 4") and the 134 MW from Unit 
3 of the Palo Verde Nuclear Generating Station ("PY 3") Requested and Recommended are the 
"Most Cost-Effective Resources" or "Most Economical Choices Among Feasible Alternatives" 
Required for Granting the Unconditional Certificates of Public Convenience and Necessity 
("CCNs") Requested and Demonstrating that the Modified Stipulation Does Not "Violate any 
Important Regulatory Principle or Practice." 

2. This Exception should be rejected. The November Certification has not shifted the 

burden of proof in the 2018 Review as to whether the entire San Juan Generating Station (SJGS 

or San Juan) should continue to operate. In terms of the present case, the burden of proof for 

issuing CCNs for Palo Verde Unit 3 (PY 3) and San Juan Unit 4 (SJ 4) was met, and the 

November Certification has not shifted the burden of proof in that regard. 

3. In its November 2, 2015, Brief in Chief, NEE stated: 

Moreover, the Commission should understand that, if it grants PNM the 
unconditional (i.e. , time-unlimited) CCN for the SJ 4 replacement resources 
requested in the Supplemental Stipulation, it will effectively shift the burden of 
proof to parties other than PNM to demonstrate that PNM should not continue to 
rely on that resource after June 30, 2022 (in accordance with the Commission's 
service abandonment standards) in the 2018 Follow-on Filing docket proposed in 
paragraph 6 of the Supplemental Stipulation (if PNM proposes in that docket to 
continue relying on that resource after that time). 

The November Ce1iification did not address this issue, but it is easily addressed. 
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4. The Modified Stipulation at iJl 9 requires PNM to make the first filing in the 2018 

Review, a recommendation as to whether all of SJGS, not merely SJ 4, should continue serving 

its customers after June 30, 2022. PNM must serve its filing on all parties in Case No. 13-

00390-UT, and that filing must be supported by testimony and exhibits. See WRA's and CCAE's 

Response to NEE Exceptions at iJ2 ("[M]ore important than the burden of proof in the Modified 

Stipulation's 2018 proceeding, and what is undisputed, is that PNM is tasked with initiating that 

proceeding and providing sufficient initial evidence to support the outcome it believes is 

appropriate."). See also PNM Response to Exceptions at p.32 (stating that "[a]s the proponent of 

its recommendation, PNM bears the burden of proof associated with it," and citing Int 'l 

Minerals & Chemical Corp. v. New Mexico Pub. Serv. Comm'n, 1970-NMSC-032, iJ 10, 81 

N.M. 280, which held that "the cou1ts have unifonnly imposed on administrative agencies the 

customary common-law rule that the moving party has the burden of proof.") This is not the 

same as the burden of proof for the issuance of a CCN in the present case, but the burden 

nonetheless will be on PNM, not on NEE or its supporters, which PNM acknowledges. 

5. In this case, PNM also had the burden of proving that CCNs should be issued for 

PV 3 and SJ 4. The Heating Examiner has made that clear throughout these proceedings. See 

April Ce1tification at p. l 03 ("PNM has been reminded that it has the burden to prove the 

reasonableness of its proposals and that it bears the risk that the uncertainties that existed when it 

filed its 01iginal Application would not be resolved."); and November Certification at p. 94 

("Prima facie evidence" is not conclusive evidence. It can be rebutted.). See also Modified 

Stipulation iJ33 (requiring PNM to "make an affirmative demonstration that incun-ence of the 

costs of balanced draft was prudent and reasonable" in a general rate case). 
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6. In more specific tenns, "the standard for issuance of a CCN under the Public 

Utility Act is a "showing that the public convenience and necessity require, or will require, those 

resources as proposed" (NMSA 1978, §62-9-1.A) and "that past Commission cases have equated 

the public convenience and necessity requirement in §62-9-1.A with the public interest standard 

requiring a showing of a "net public benefit."" See November Certification at p. 92 (citing NEE 

Brief in Chief, pp. 13-14.) . 

7. After reviewing the evidence provided by the Proponents of the Modified 

Stipulation, the Hearing Examiner found that they had met the burden of proof for the issuing of 

a CCN for SJ 4. See November Certification at pp. 38-39. After reviewing that evidence in 

support of a CCN for PV 3, the Hearing Examiner likewise found that the Proponents had met 

their burden of proof. Id. at p.21 (citing April certification and evidence from October, 2015 

hearings); April Certification at pp. 124-28. 

8. The Hearing Examiner then considered the evidence and legal arguments that 

NEE put forward to rebut the evidence and arguments of the Proponents. The Hearing Examiner 

found that NEE had failed to make the case against issuing the CCNs. See e.g. November 

Certification at pp. 40-47 (evaluating the testimony of NEE's witnesses as to SJ 4) and at pp. 92-

98 (finding NEE's alternative portfolios more costly and less feasible than PNM's and rejecting 

NEE's claims that the Proponents had failed to meet regulatory principles, stating that "NEE 

misinterprets the Public Utility Act, the EUEA and the IRP rule."). Thus, NEE could have 

rebutted the Proponents' support for issuing the CCNs, but it failed to do so - the Proponents had 

met their burden of proof. 

9. Contrary to this Exception, the Hearing Examiner's approach was not improper. 

See PNM Response to Exceptions at pp. 5-6 ("Requiring opponents to come forward with 
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contrary evidence supporting their positions does not result in an impermissible shifting of the 

burden of proof. Albuquerque Bernalillo County Water Util. Auth. v. New Mexico Pub. 

Regulation Comm 'n, 2010-NMSC-013, if 83, 148 N.M. 21 ;"). 

New Energy Economy Exception No. 2: The Unconditional CCNs for SJ 4 and PV 3 Requested 
and Recommended are not Supported by Substantial Evidence Showing that Those Replacement 
Resources Satisfy the Important Regulatory Principle and Objective in Section 3 of the 
Commission's Integrated Resource Plans for Electric Utilities ("IRP") Rule that "Resources 
Should be Evaluated on A Consistent and Comparable Basis" and "For Resources Whose Costs 
and Service Quality are Equivalent, the Utility Should Prefer Resources that Minimize 
Environmental Impacts." 17.7.3 et seq. NMAC. 
New Energy Economy Exception No.3: The Unconditional CCNs for SJ 4 and for PV 3 
Requested and Recommended are not Supported by Substantial Evidence that Either of those 
Replacement Resources are Required by the "Public Convenience and Necessity" either now or, 
certainly, Beyond June 30, 2022. 

10. These Exceptions should be rejected by the Commission. The November 

Certification shows that there is substantial evidence to support the issuing of CCNs for SJ 4 and 

PV 3 in compliance with regulatory principles and with the public convenience and necessity 

standard. See Attorney General of NM. v. New Mexico Public Serv. Comm 'n, 1984-NMSC-081, 

if 11 , 101 N.M. 549, 685 P.2d 957 (stating that substantial evidence means such relevant 

evidence as a reasonable mind might accept as adequate to support a conclusion). The November 

Certification thoroughly addressed these claims, but the Commission will emphasize specific 

salient aspects ofNEE's arguments. 

11. NMSA 1978, Section 62-9-1 (A) ("New construction; ratemaking principles") 

states in relevant part: "No public utility shall begin the construction or operation of any public 

utility plant or system or of any extension of any plant or system without first obtaining from the 

commission a certificate that public convenience and necessity require or will require such 

construction or operation." The standard for the issuance of a CCN to acquire a public utility 
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operating unit or system is whether the proposed transaction is unlawful or is inconsistent with 

the public interest." See NMSA 1978, §§62-6-1 2, 13 (Emphasis added). 

12. This case involves both standards, and the Commission, cannot issue a CCN 

unless the Modified Stipulation produces a "net benefit to the public." See Re Application of 

Natural Gas Processing Co. (Zia Natural Gas Company), (Recommended Decision, Case No. 

10-00272-UT, January 28, 2011, pp. 5-7, approved in Final Order, February 17, 2011.). 

13. NEE claims that the Modified Stipulation is invalid because PNM did not initiate 

its search to replace SJ 2 and SJ 3 with a Request for Proposals (RFP). The evidence and the law 

demonstrate that the issuance of the CCNs is a net public benefit and that an RFP was not 

necessary under §§ 62-6-12, 13, § 62-9-l(A), under the Commission's Integrated Resource Rule 

(IRP), Rule 17.7.3 NMAC, or under the Efficient Use of Energy Act (EUEA) (April Certification 

at p.115), and was not appropriate. NEE has not cited any law that requires or authorizes the 

Commission to order a utility to issue an RFP. 

14. On the latter point, Attorney General witness Crane, stated that the use of a 

request for competitive proposals is not always the best way for a regulatory agency to test 

whether a particular new resource is reasonable: 

Final Order 

And it may be that if you want to buy pencils, it might be a good idea to 
go out and put out an RFP. But when you have a very complex system 
with assets that are already partially -- that are only partially recovered, 
when you have assets that are owned by multiple owners who might have 
different interests, and different goals and objectives with regard to those 
assets, it may, in fact, not be the best outcome to issue an RFP. So I think 
you need to look at the situation involved, you know, that's presented to 
you.Tr. 2734-2735. 

What I mean by that is, PNM may not have been able to go forward with 
regard to accepting the results of that RFP, given the fact that it had other 
problems to solve. This was not simply, you know, let's get additional 
capacity. I mean, there were a lot of other moving parts. Id. at 2736. 
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She also stated that "in fact, in this case, I think is one of the situations where there were 

so many other factors involved, that the RFP may not have been the most -- may not have given 

you the most preferable solution." Id. at 2737. In other words, an all-resource RFP as demanded 

by NEE would not be efficient due to the lack of specificity. See also Tr. at 1130 (PNM Witness 

O'Connell stating that an RFP would not have yielded useful responses as the resources for 

which CCNs are sought in this case are not available on the market). 

15. Such an RFP is unnecessary to demonstrate that the CCNs for PV 3 and for the 

additional capacity in SJ 4 are the best replacement resources when SJ 2 and 3 are abandoned 

because PNM already had the relevant market information through other recent RFPs and had 

perfonned the extensive resource planning modeling to know that they are the most economical 

options. See PNM Ex. 34 at pp. 31-35 (O'Connell December 19, 2014 Testimony). Mr. 

O'Connell fully explained the bases for his expert opinion as to why an RFP process was 

unnecessary and would be unlikely to result in more cost-effective resources being identified. Id. 

at 32-34. This is not speculation, as alleged by NEE, but substantial evidence supporting PNM's 

analyses. 

16. More specifically, as stated in the November Certification at pp.95-96 (citing 

O'Connell (Oct. 31, 2014), pp. 27-28,) PNM conducted a myriad of modeling of different 

resources, both inte1mittent like solar and wind, and for baseload like natural gas: 

PNM's Strategist analyses in the January and October hearings assessed the costs 
to operate and maintain a large number of potential resource portfolios to replace 
San Juan Units 2 and 3. Mr. O'Connell stated that the Strategist modeling 
considered solar, wind, natural gas, coal and nuclear generation alternatives and 
assumed the continued growth of PNM's energy efficiency and distributed 
generation programs. He said the Strategist modeling evaluated thousands of 
potential combinations of these resources. (Emphasis added) 
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17. By comparison, NEE's main witness, Mr. Lehr, for supporting the claim that the 

Commission should require PNM to issue an RFP did not persuade the Hearing Examiner, who 

noted that Lehr conceded an RFP could be time-consuming (taking 4 years in Colorado, an 

example that Lehr often relied on) and more expensive than PNM's approach. Colorado found 

in 2010 that 903 MW of coal-fired generating facilities in the Denver Basin needed to be shut 

down to address ozone noncompliance in the Denver metropolitan area. However, Lehr revealed 

that Colorado did not require the utility that owned those facilities to analyze any competitive 

bids or issue an RFP in the selection of the initial replacement process. See PNM Response to 

Exceptions at pp.8-10 (detailing Lehr's testimony). The Hearing Examiner noted that Mr. Lehr 

said he had limited knowledge of the capacity market in the Southwest and that he had not done 

any independent analysis of the renewable energy market in New Mexico. See November 

Ce1tification at p. 46 (citing Tr. 4699). 

18. Similarly, it is NEE's math, not the substantial evidence of the Proponents of the 

Modified Stipulation, that is refuted by the Record. Here are two examples. First, NEE tried to 

show that there was only one tenth of a percent difference between the Stipulation Portfolio and 

NEE's four-unit shutdown scenario by getting PNM Witness O'Connell to perform some 

calculations as to the two portfolios. See NEE Exceptions at pp. 28-29. However, NEE omitted 

his key refutation of NEE's hypothetical, as described by PNM at p.26 of its Response to 

Exception: 

Mr. O'Connell did nothing more than perform the arithmetic calculation NEE 
requested, while denying that NEE's assumptions underlying the calculation had 
any validity. NEE conveniently ignored Mr. O'Connell's answer immediately 
prior to the cross-examination quoted in its Exceptions: "I don' t believe it would 
be consistent to do the math that you just suggested, because the numbers I have 
placed in each one of these columns are consistent for the scenarios presented." 
19 Tr. 4639 (10115115) (O'Connell). As confinned by both Certifications, this is 
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not a legitimate comparison because the benefits of the Modified Stipulation are 
not applicable to a four-unit shutdown. 

19. The second example occurred where NEE tried to show that the incremental 

revenue requirement of the Supplemental Stipulation was $85.5 million, 7.5 times the actual 

$11.4 million. Once NEE's Witness Van Winkle was awakened to the proper comparisons, he 

acknowledged that NEE's claim was mistaken. See Attorney General's Response Brief at p.3 

(November 9, 2015)(citing Tr. 5368, 5372 (October 20, 2015)). 

20. As for legal arguments, the November Certification at pp.92-94 confronted 

NEE's claims that in issuing CCN's for SJ 4 and PV 3, the Commission will fail to meet 

regulatory and statutory requirements: 

• Neither the IRP Rule nor the EUEA change the PUA's standard of a net public 

benefit for issuing a CCN. 

• The EUEA is silent as to CCNs and it, as well as the IRP Rule, does not make 

their issuance "contingent on the Commission's prior acceptance of an IRP." 

See also PNM Response to Exceptions at p.6 ("NEE fails to cite to any case wherein a requested 

CCN was denied for failure to use an RFP process.") . 

21. In comparing NEE's proposed replacement resources with those of the Modified 

Stipulation, there is no equivalency of costs and service quality, so that PNM does not have to 

choose among them for the resources that "minimize environmental impacts," as mandated by 

the IRP Rule and argued by NEE. See November Certification at pp.95-98 ("Evaluation of 

feasible alternatives on a consistent and comparable basis"). 
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22. NEE's attacks on PNM's choice of alternative portfolios frequently rely on Staff 

Witness David Rode, whose name appears no fewer than 20 times in NEE's Exceptions. That 

reliance is misplaced. Mr. Rode' s pre-filed testimony was filed prior to the filing of the Original 

Stipulation, the Supplemental Stipulation, or the Modified Stipulation, and therefore it is not 

especially relevant as to the particulars at issue during the past 14 months. It is significant, 

though, because Rode's testimony contradicts NEE's views as to viable replacement resources. 

As summarized in PNM's Response to Exceptions at p.14, Rode's testimony is evidence that 

bolsters PNM's choices as to portfolios: 

[Rode]supports the need for replacing San Juan Units 2 and 3 with base load 
capacity, contrary to NEE's position, and opines that, while it would be possible to 
replace this capacity with non-base load, "the cost to ratepayers would almost 
certainly be higher." Staff Ex. 10 at 13-14 (Rode August 29, 2014 Testimony). 
This section of Mr. Rode's testimony also includes his suggestion that PNM 
consider replacing some of the retired capacity with additional capacity from the 
coal-fired Four Corners Power Plant. Id. at 16. Mr. Rode's testimony also states 
that "intermittent capacity, such as solar or wind, is wholly inappropriate to serve as 
baseload capacity for reliability reasons even though they are 'must take' resources." 
Id. at 17. 

23. Both the April Certification at pp. 125-29 and the November Certification 

at pp. 19-26 concluded that the evidence showed that issuing a CCN for PV 3 met the 

high standard of public convenience and necessity. NEE has a colorable argument that 

PNM could have sought a Purchased Power Agreement (PPA) to obtain the energy of PY 

3 without the purp01ied liabilities that accompany a CCN. However, NEE failed to quell 

the Hearing Examiner's doubts as to a PPA venture by PNM. 

24. It must be first noted that NEE Witness Van Winkle includes PV 3 in all 

of his replacement power po1ifolios. NEE assumes that decommissioning and outage 

costs would be lower under a PPA., but it relies again on Mr. Rode on these issues. As 
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noted in the November Certification at p.21 , Rode himself did not believe he was 

qualified to analyze PNM's estimated decommissioning costs. See also PNM Response 

Brief (November 9, 2015) at p.33, n.10 (stating that Rode perfonned no analysis of 

decommissioning costs of PV3). 

25. NEE did not propose how PNM would develop a PPA or how its terms 

would be detennined so that the costs of PV 3 would be lower than under a CCN. PNM's 

Response to the Commission's Bench Request at p.3, citing Exhibit BR October 20-1, 

shows that at least initially customers would pay less under a CCN than a PPA. It seems 

to be commonsense that the seller of the energy in a PPA would expect that PNM (and 

therefore its customers) would share some responsibility of the long tenn liabilities of a 

nuclear faci lity, just as a purchaser under a CCN would. See November Certification at 

pp. 23-24. 

26. The Modified Stipulation at iii! 30-3 1 allocates one-half of PNM's 10.2% 

share of PV 3 's decommissioning costs to ratepayers. Citing several cases from other 

states and Commission Case No. 2567, the November Certification at pp.39-40 notes that 

in the event of a nuclear accident, PNM's recovery of its investment is not automatically 

recoverable from ratepayers. 

27. In conclusion, as amply demonstrated in the November Certification, there 

is substantial evidence that there is a net benefit to issuing CCN's for SJ 4 and PV 3 and 

that regulatory principles support that issuance. NEE has failed to show where the 

Legislature authorized the Commission to have ordered PNM to issue an all-resource 

RFP, and even if the Commission were authorized to do that, it would be impractical and 

inappropriate in this case. 
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NEE Exception No.4: The CCN for 134 [sic] Megawatts of SJ 4 is arbitrary and 
capricious because any further acquisition of coal is unreasonable and imprudent in the 
extreme especially when feasible renewable alternatives exist today that meet customer 
needs and are better on every measure. Any further investment in coal is uneconomic, is 
antithetical to the public interest because coal is a public health hazard by altering our 
climate by spewing toxic pollution into our air and water and creating conditions 
inhospitable to life, and causes global wanning. 

28. The Commission should reject this Exception. The closing of SJ 2 and SJ 3 

eliminates 836 MW of coal-fired generation, 50% of the capacity of SJGS. See November 

Certification Attachment A. The replacement portfolio will reduce PNM's coal capacity by 221 

MW from 783 MW to 562 MW (including the 65 MW that will be acquired as merchant plant 

not serving PNM's retail customers) and its base load capacity by 152 MW. The Commission 

has already approved an additional 60 MW of solar capacity in Case No. 14-00158-UT. See 

November Certification at p.88. Greenhouse gases will be reduced by approximately half. Id. at 

p.91. 

29. Much of Exception No.4 cites to newspaper or television stories or political 

websites for support. (Footnotes 41, 46-50, 52-54) These are not evidence in the Record or legal 

authorities. See also PNM Response to Exceptions at p. 39 ("to support this claim, NEE 

improperly cites to references that are outside of the record in this case and, therefore, these post 

hoc arguments that are now being advanced, with no evidentiary basis, must be disregarded ... . 

NEE asserts, again without any citation to record support [sic] , that other utilities in New Mexico 

are reducing reliance on coal and pursuing renewable resources.") Additionally, much of this 

Exception was addressed in the November Certification. Therefore, the Commission need only 

briefly address this Exception. See Oldham v. Oldham, 2011-NMSC-007, ii 20, 149 N.M. 215, 

247 P.2d 736, ("Mere reference in a conclusory statement will not suffice and is in violation of 

Final Order 
Case No. 13-00390-UT 

Page 12 of27 



our rules of appellate procedure. See Rule 12-213(A)( 4) NMRA (providing that b1iefs shall 

contain ... a statement explaining how the issue was preserved in the comi below, with citations 

to authorities, record proper, transcript of proceedings or exhibits relied on")(intemal citation and 

quotation marks omitted). 

30. The issuance of a CCN for 132 MW of SJ 4 is neither arbitrary nor capricious, but 

is the result of two years of thorough analysis and investigation of a well-developed Record. See 

McDaniel v New Mexico Bd. Of Medical Examiners, 1974-NMSC-062, iJl 1, 86 N.M. 447, 525 

P.2d 374 (citing Smith v. Hollenbeck, 48 Wash.2d 461, 294 P.2d 921 (1956)) which defines 

"arbitrary and capricious" as follows: 

Arbitrary and capricious action on the part of an administrative agency has been 
defined as willful and unreasonable action, without consideration and in 
disregard of facts or circumstances. Where there is room for two opinions, action 
is not arbitrary or capricious when exercised honestly and upon due 
consideration, even though it may be believed that an e1Toneous conclusion has 
been reached. 

31. The recommended replacement resources have already been built, savmg 

ratepayers millions of dollars. As stated by AG Witness Crane: the Modified Stipulation 

"allows us to maintain reliability with existing resources, with known resources, that are already 

on the company's system. It sets up a process for reevaluation of those resources [the 2018 

Review]." (Tr. 4935-36) More specifically as to reliability, using the figures in NEE's 

November 2, 2015, Brief in Chief at p. 49, for the entire facility, SJGS 's Equivalent Availability 

Factor (EAF) is 81. 7 percent compared to the national average of 82.9 percent. The unit for 

which the CCN is being granted, SJ 4, has an EAF of 83.8 percent during the period from 2005 

through 2014. Therefore, it has a favorable EAF when compared to the national average cited by 

NEE. See PNM Ex. 64 at 14 (Olson October 6, 2015, Testimony). Also, the Coal Supply 
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Agreement allows PNM to reject coal that does not meet the agreed quality specifications. See 

PNM Ex. 61 at 13-14 (Olson July 1, 2015, Testimony). 

32. In contrast, the analyses by NEE's own expert showed that his alternatives were 

"more costly and less feasible" than those of the Modified Stipulation. The Hearing Examiner 

rejected NEE's call not to consider the substantial cost savings of the resources in the Modified 

Stipulation in evaluating their price tag and noted that the vagaries that accompany predictions 

are eliminated by the Modified Stipulation: 

Moreover, the witnesses of all of the paiiies have commented on the uncertainties 
associated with forecasting costs over a 20-year time frame, and they have stated 
that the NPV results can vary widely based upon the inaccuracies of the forecasts. 
The cost savings in the stipulations are not subject to these uncertainties. They 
represent finite cost reductions the parties have agreed to, and they are certain to 
be implemented. 

(November Certification at pp. 96-97) 

33. Thus, NEE's reliance on the IRP Rule, Rule 17.7.3.6 NMAC, for the policy that 

"where costs are equivalent between polluting and non-polluting resources, the utility should 

choose the non-polluting resources," (Exceptions at p.41) is inapposite because the costs at issue 

are not equivalent -- NEE's proposed resources cost much more than those for which the CCNs 

are granted. Additionally, PV 3 generates nuclear energy, which has a very small carbon 

footprint - it is a non-polluting resource that PNM has chosen, and the Commission approves 

that choice of clean energy to replace the coal-fired generation of SJ 2 and SJ 3. 

34. NEE also claims that the Hearing Examiner erred by considering the economic 

impacts, in tenns of the preservation of jobs associated with the Modified Stipulation. This 

argument is inconsistent with the testimony of its own witness, Mr. Van Winkle, who argued that 

a CCN for PV 3 should not be issued because it did not create any jobs. See November 
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Certification at p. 20. This argument is also contradicted by NEE's citation of a newspaper story 

that the New Mexico solar industry employs 1,600 workers. (Exceptions at p. 38, n.48). The 

Hearing Examiner was not addressing, however briefly, "local political considerations," as 

described by NEE, id. at p.40, but rather was considering local economic factors - thinking 

globally while acting locally. That is, the November Certification merely mentions the Modified 

Stipulation's minimal impact on the Four Comers economy as an additional benefit; the Hearing 

Examiner did not say that it was a factor, let alone a significant factor, in the Commission's 

decision to approve or to reject the Modified Stipulation. See November Certification at p.91. 

NEE's Exception No.5: As to PNM's agreement to pay Anaheim's and M-S-R's responsibilities 
for the capital costs in SJGS Unit 4, this was a Class II transaction, and if allowed, a variance 
from compliance with the Commission's Class II rules allows PNM to incur indebtedness but 
avoids Commission and Public scrntiny and therefore the public is not protected as the law 
reqmres. Further PNM avoids IRP responsibilities and requirements if the Supplemental 
Stipulation is approved. 
WRA's and CCAE's Exception: The finding that Anaheim and M-S-R are not persons for 
purposes of the definition of a Class II transaction and the finding that no variance from the 
Commission's Class II rules is necessary should be deleted. 

35. Assuming without deciding that this was a Class II transaction, it has no effect on 

the issuing of a CCN for SJ 4 or on the Modified Stipulation; to the extent that variances are 

required to effectuate the Modified Stipulation and the underlying agreements, they are granted. 

NEE's Exception No. 5 should be rejected. WRA's and CCAE' s Exception should be rejected in 

part and adopted in part. 

36. On May 19, 2015, PNM signed a Capacity Option and Funding Agreement 

(COPA) with the City of Anaheim (Anaheim) and M-S-R Public Power Agency (M-S-R), two 

California governmental entities. The agreement was filed by PNM in the docket for Case No. 

1452 on that date. The COPA gave PNM an option to acquire the interests of Anaheim and M-
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S-R in SJ 4 in exchange for PNM's agreement to pay Anaheim's and M-S-R's responsibilities for 

capital costs in that unit after January 1, 2015 through the effective date of the restructuring 

agreement. 

37. On July 30, 2015, NEE filed a petition, pursuant to Rule 1.2.2.21 NMAC, asking 

the Commission to issue a declaratory order finding that the COF A is contrary to law, public 

policy, void and of no effect. NEE argued that the COF A is void as a Class II transaction 

executed without the prior approval of the Commission, citing NMSA 1978, Sections 62-3-3(L), 

62-6-12(B), 62-6-19(B) and Rule 17 .6.450 NMAC. 

38. As of August 13, 2015, when the signatories filed the Supplemental Stipulation, 

the Commission had not ruled on the request for a declaratory order. Thus, the signatories 

agreed in the Supplemental Stipulation that, if the Commission were to determine that the COF A 

was a Class II transaction, the Commission should grant a variance from the requirement in the 

Commission's Class II transactions rule for the prior filing and Commission approval of a 

General Diversification Plan (GDP) for Class II transactions. Paragraph 44 of the Modified 

Stipulation states that, to the extent necessary, PNM should be granted variances to Commission 

rules, including Rule 17 .6.450 NMAC, to effectuate the Modified Stipulation and underlying 

agreements. 

39. The Hearing Examiner recommended that that the COFA does not constitute a 

Class II transaction, that the inclusion of paragraph 44 of the Modified Stipulation be approved, 

that the grant of a variance is not necessary, and that the Commission deny NEE's request for a 

declaratory order. 

40. NMSA 1978, Section 62-6-19 states in relevant part: 
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B. In order to assure reasonable and proper utility service at fair, just and 
reasonable rates, the commission may investigate: ... 
(2) Class II transactions or the resulting effect of such Class II transactions on the 

financial performance of the public utility to determine whether such transactions 
or such performance have an adverse and material effect on such service and 
rates. 
C. A public utili ty engaging in any Class I or Class II transaction shall have the 
burden to produce such evidence and infonnation as is sufficient to 
demonstrate: ... 
(2) that such Class II transaction or the resulting effect of such Class II 
transaction on the financial performance of the public utility has not materially 
and adversely affected the utility's ability to provide reasonable and proper utility 
service at fair, just and reasonable rates. 

If the commission finds that the utility has failed to meet its burden, the 
commission may issue orders consistent with the authority granted to the 
commission under the Public Utility Act to assure the provision of such service at 
such rates. Any such order that explicitly and directly requires the production of 
information shall be in accordance with Section 62-6-1 7 NMSA 1978. 

41. NMSA 1978, Section 62-3-3(L.) states in relevant part that "Class II transaction" 

means: . . . 

(3) the agreement by a public utility to purchase securities or other ownership 
interest of a person other than a nonprofit corporation, contribute additional 
equity to, acquire additional equity interest in or pay or guarantee any bonds, 
notes, debentures, deeds of trust or other evidence of indebtedness of any such 
person; (emphasis added) 

42. NMSA 1978, Section 62-3-3(E.) states that" person " means: 

an individual, firm, partnership, company, rural electric cooperative organized 
under Laws 193 7, Chapter 100 or the Rural Electric Cooperative Act, corporation 
or lessee, trustee or receiver appointed by any court. "Person" does not mean a 
class A county as described in Section 4-36-10 NMSA 1978 or a class B county 
as described in Section 4-36-8 NMSA 1978. "Person" does not mean a 
municipality as defined in this section unless the municipality has elected to come 
within the terms of the Public Utility Act as provided in Section 62-6-5 NMSA 
1978. In the absence of vo luntary election by a municipality to come within the 
provisions of the Public Utility Act, the municipality shall be expressly excluded 
from the operation of that act and from the operation of all its provisions, and no 
such municipality shall for any purpose be considered a public utility. 
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43. Rule 17.6.450.1 O(A) NMAC requires a utility considering a Class II transaction to 

first obtain the Commission's written approval of its GDP before going forward with the 

transaction. 

44. The Hearing Examiner ruled: 

PNM's commitment to pay the capital costs owed by Anaheim and M-S-R for 
Unit 4 is not a Class II transaction, because Anaheim and M-S-R are not 
"persons" as defined in the Public Utility Act. PNM, therefore, did not need to 
file a GDP and obtain the Commission's approval of the GDP before finalizing the 
transaction. There is no need to issue a variance. 

45. NMIEC's Response to Exceptions at pp.7-8 states that WRA's and 

CCAE's Exception should be denied because Anaheim and M-S-R are not persons and 

the ownership restructuring agreement of SJGS does not supersede the COF A. 

46. Although PNM believes that the November Certification is clearly correct, it does 

not oppose the Commission's deleting the Hearing Examiner's findings in the November 

Certification, as requested by WRA and CCAE, and instead determining that any concerns 

regarding the COFA are resolved by the issuance of the CCN for the additional capacity in SJ 4 

and that, if any variances from Rule 17.6.450 NMAC would be required, they are granted. 

(PNM Response to Exceptions at pp. 41-44, 46-4 7) 

47. The Commission assumes, but does not detennine or decide, that Anaheim and 

M-S-R are persons and therefore also assumes, but does not detennine or decide, that this was a 

Class II transaction. Given those assumptions, PNM therefore engaged in a Class II transaction 

without submitting a GDP to the Commission for approval prior to its formalizing its agreement 

with Anaheim and M-S-R, a violation of Rule 17.6.450.1 O(A) NMAC. The Commission does not 

condone PNM's behavior and cautions PNM to follow the letter and spirit of Rule 17.6.450.10 

NMAC in the future. 
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48. However, NEE's contention that PNM is avoiding review of the transaction by 

not filing a GDP is mistaken. PNM's taking on of Anaheim's and M-S-R's obligations has been 

thoroughly evaluated in this case under NMSA 1978, Section 62-9-1 (A): "No public utility shall 

begin the construction or operation of any public utility plant or system or of any extension of 

any plant or system without first obtaining from the commission a certificate that public 

convenience and necessity require or will require such construction or operation." The "public 

convenience and necessity" standard requires a net public benefit. See Re Valle Vista Water 

Utility, 312 PUR4th 305, 320 (2001) (NMPRC Case No. 3571). That is, any concerns about the 

lack of review of this agreement have been addressed in the review process for the issuance of 

the CCN for the additional capacity in SJGS Unit 4, which has a higher standard to meet than 

that of Rule 17.6.450.10 NMAC (requiring showing that the proposed Class II transaction or its 

resulting effect on the financial performance of the utility will not materially and adversely affect 

the utility's ability to provide reasonable and proper utility service at fair, just and reasonable 

rates.). 

49. That is, the process of reaching the Modified Stipulation resulted in "net benefits 

to the public" (November Ce1iification at p.100) and demonstrated "that the portfolio of 

replacement resources for Units 2 and 3 that includes the 132 MW of Unit 4 is the most cost 

effective replacement resource portfolio, and that it is reasonable for PNM and the remaining 

owners to bear responsibility (in proportion to their post-2017 ownership interests) for the capital 

costs of the SNCR pollution controls for Unit 4 that are required to continue the unit's 

operation." (Id. at p.71) The CCN requirements necessarily subsumed the requirements for a 

Class II transaction. See Staff Brief at pp. 36-3 7 (stating that the Commission has all the 

information it requires to grant the requests for abandonment and issuance of CCNs, that PNM 
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has met all filing requirements for infonnation and documents and that the Modified Stipulation 

is in the public interest). 

50. Put another way, once the Commission issues the CCN, the COF A has no effect. 

See November Certification at p.71 ("The Supplemental Stipulation provides for the issuance of 

a CCN to PNM for the additional 132 MW of San Juan Unit 4 and it establishes the rate base 

valuation for the additional 132 MW. The proponents of the stipulations have established the 

reasonableness of these provisions independently of the COFA.")(Emphasis added) and at p.70 

("Under the restructuring agreement, which becomes effective with the issuance of the CCN, the 

liabilities, which had previously been assumed under the COF A, are established independently 

under the restructuring agreement as PNM's own liabilities.") . See also Aug. 28, 2015 

Testimony of PNM Witness Ortiz, at p.31 (stating that the COF A will not affect PNM's 

customers -- if the CCN for the 132 MW of capacity in San Juan Unit 4 is not granted, PNM's 

shareholders will absorb the option payments made by PNM. If the CCN is granted, PNM's 

shareholders will absorb these costs until the additional capacity begins to serve PNM customers 

in 2018, at which time only the depreciated value of the capital additions will be recovered from 

customers). 

51. Thus, the Commission's approval of the CCN eliminates any need to find that the 

COF A is void, and NEE' s request for such a declaration is therefore denied. 

52. Lastly, the prior approval requirement is not contained in the statute, and NEE's 

citations to various provisions of the PUA do not identify any statutory prior approval 

requirement. Instead, the prior approval requirement is imposed by the Commission. See Rule 

17.6.450.lO(A) NMAC. As such, the prior approval requirement of that Rule can be waived. See 

Rule l 7.6.450.19(D) NMAC. 
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53. Paragraph 44 of the Modified Stipulation allows for such a variance. It states: 

"The Signatories agree that, to the extent necessary, PNM should be granted variances to 

Commission rules, including 17.6.450 NMAC, to effectuate the Modified Stipulation and 

underlying agreements." 

54. Based on the above reasoning, and assuming that the COF A is a Class II 

transaction, if any variances from Rule 17 .6.450.10 NMAC should be required, they are granted. 

NEE's EXCEPTIONS TO THE APRIL CERTIFICATION 

1) NEE takes exception that the denial of a CCN for SJGS Unit 4 is limited to the 
lack of a restructuring agreement or a coal supply agreement. (NEE's Exceptions to April 
Certification, pp.2-3) 

55. The granting of a CCN for SJGS 4 was addressed above where the Commission 

rejected NEE's Exceptions Nos. 2 and 3 to the November Certification. 

2) NEE objects to the Certification's findings that PNM's analysis of alternative 
resources, PNM's failure to use an RFP, and PNM's recovery of 50% of costs for retired Units 2 
and 3 did not violate regulatory principles. (NEE's Exceptions to April Certification, pp. 3-24) 

56. As the Commission stated above in rejecting NEE's Exceptions to the November 

Certification, PNM thoroughly analyzed alternative resources, and an RFP is not a pa1t of the 

CCN process, is not practical, and is not appropriate. The claim that PNM should not be allowed 

to recover 50% of the undepreciated value of SJGS Units 2 and 3, as recommended in the April 

and November Ce1tifications, is rejected. The federal and state cases cited by PNM (Response to 

Intervenors' April Exceptions (May 1, 2015) at pp. 31-32) support its assertion that there is a risk 

of recovering the entire amount of a plant retired early due to regulations' requirements, and 

therefore the Certifications' recommendation of 50% is reasonable, perhaps even generous. This 

approach is best described here: 
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We conclude, moreover, that the Commission's decision to authorize full recovery 
was just and reasonable and consistent with Commission policy. We are 
unpersuaded by Norwood's argument that forcing ratepayers to pay for a plant no 
longer producing electricity conflicts with the regulatory precept that ratepayers 
should only pay for items "used and useful" in providing service. Although a 
utility's rate base normally consists only of items presently "used and useful," see 
New England Power Co. Mun. Rate Comm. v. FERC, 668 F.2d 1327, 1333 
(D.C.Cir.1981), cert. denied, 457 U.S. 1117, 102 S.Ct. 2928, 73 L.Ed.2d 1329 
( 1982), a utility may include "prudent but canceled investments" in its rate base as 
long as the Commission reasonably balances consumers' interest in fair rates 
against investors' interest in "maintaining financial integrity and access to capital 
markets," Jersey Cent. Power & Light Co. v. FERC, 810 F .2d 11 68, 1178 
(D.C.Cir.1987). In reaching its decision in this case, the Commission had before it 
evidence that the plant had benefitted ratepayers by providing efficient service for 
31 years, and that shutting down the plant would save ratepayers more than $100 
million. Because full recovery permits Yankee's investors to recoup their 
remaining investment in the plant while producing savings for ratepayers, the 
Commission reasonably concluded that full recovery serves the interests of 
investors and ratepayers. 

Town ofNorwood, Mass. v. F.E.R.C., 80 F.3d 526, 531 (D.C. Cir. 1996) 

3) NEE takes exception to these statements: "The Hearing Examiner finds that the 
Stipulation's treatment of the costs of the balanced draft portion of the SNCR project does not 
violate regulatory principles." (April Certification p. 118); and "As discussed earlier, utility 
expenditures are generally presumed reasonable in a rate case until a challenging party presents 
evidence creating a serious doubt about their reasonableness. After creation of the doubt, the 
utility then bears the burden of providing their reasonableness." (Id. 138) CNEE's Exceptions to 
April Certification, pp. 24-27) 

57. The Modified Stipulation at i!33 addresses this Exception: 

The Signatories agree that the installation of SNCR on SJGS Units 1 and 4 is 
prndent and that PNM should be authorized to recover the reasonable costs of 
SNCR in rates. SNCR capital costs shall be depreciated at a rate that provides for 
full depreciation by July 1, 2022. The higher depreciation rates will go into effect 
after the first rate case that approves new base rates effective after December 31, 
2017, but in no event later than December 31 , 2018. The prudence and 
reasonableness of the costs of the balanced draft will be determined in a PNM 
general rate case. PNM shall make an affinnative demonstration that incurrence 
of the costs of balanced draft was prudent and reasonable. 

4) The Certification is mistaken in recommending the approval of a CCN for 134 
MW of Palo Verde 3, even at the Net Book Value price. That is, NEE prefers that PNM consider 
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entering into a Purchase Power Agreement (PPA) with itself to obtain power from PV3. CNEE's 
Exceptions to April Certification, pp. 27-42) 

58. This granting of a CCN for PV 3 was addressed above where the Commission 

rejected NEE's Exceptions Nos. 2 and 3 to the November Certification. 

5) NEE requests that Staff Witness Bruno Carrara's testimony be stricken and that 
he be barred from further participation in this case, that other Staff testimony based on Mr. 
Carrara's testimony be barred, and that the Commission reject the Original Stipulation based on 
Mr. Carrarra's participation in negotiations that resulted in that Stipulation. CNEE's Exceptions 
to April Certification, pp. 42-49) 

59. Carrara testified at the January 13, 2015, hearing that he currently owned 300 

shares of PNM stock. On October 19, 2015, he testified that he sold this stock very shortly after 

the January hearing. (Tr. 5087-88) 

60. The April Certification stated that the Hearing Examiner did not rely on Carrara's 

testimony "in regard to any of the disputed issues in this case." (April Ce1tification at p. 142) 

Nevertheless NEE included the above objections in its April Exceptions. 

61. Following the October 2015 hearings, NEE in its Brief in Chief at p.80 again 

objected to Carrara's testimony: 

For the reasons addressed in NEE's Exceptions to the Hearing Examiner's prior 
Certification of Stipulation (incorporated by reference herein), Mr. Carrara's sale 
of his stock in PNM after that hearing did not remove or cure the taint of bias on 
his pait from that "pecuniary interest" in PNM that undennined the objectivity 
and reliability of his October 31, 2014 testimony in support of the Initial 
Stipulation. For the same reasons, the same bias undermining the objectivity and 
reliability of Mr. Carrara as an expert witness in this proceeding taints his August 
28, 2015 testimony in support of the Supplemental Stipulation. 
As NEE addressed previously, the mandatory recusal obligation in § 8-8-19.D (2) 
applicable to Commission employees is statutory. It is not conditioned on the 
filing of a motion to strike by any party. Thus, no formal motion by NEE or by 
any other party to strike Mr.Carrara's testimonies in this case was or is required to 
enforce that statute, no waiver of that obligation has been made, and the 
Commission should disregard Mr. Carrara' s testimonies in this case and the 
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portions of other Staff witnesses' testimony that rely on Mr. Can-ara' s tainted 
testimonies. 

62. In the November Certification at p.49, the Hearing Examiner addressed 

NEE's concerns: 

NEE does not ask that Mr. Can-ara's testimony be stricken. NEE asks that the 
Commission disregard his testimonies in this case and the po1iions of other Staff 
witnesses' testimony that rely on Mr. Can-ara's tainted testimonies. 
The Hearing Examiner has considered Mr. Can-ara's prior relationship with PNM 
and the sale of his PNM stock in January 2015 in the weight that has been given 
to the testimony. 

63. Can-ara violated NMSA 1978, Section 18-8-19(D)(2), which states in relevant 

part: "D. A commissioner or employee of the commission shall not: . . . (2) have a pecuniary 

interest in a regulated entity, affiliated interest or intervenor, and if a pecuniary interest in an 

intervenor develops, the commissioner or employee shall divest himself of that interest or 

recuse himself from the proceeding with the intervenor interest;" He divested himself of the 

stock within days of learning of his violation, rather than recuse himself. In light of Carrara's 

choice, the Hearing Examiner as factfinder was free to weigh the testimonies as he saw fit. 

6) NEE requests that certain Commissioners recuse themselves. (NEE's Exceptions 
to April Certification, pp. 49-54) 

64. The New Mexico Supreme Comi denied NEE's Petition for the recusal of certain 

Commissioners. The case is still open at the Supreme Court because the Court has not issued a 

final written order. 
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7) NEE requests that PNM should reimburse NEE $17000.00 for having to lease the 
Strategist software. (NEE's Exceptions to April Certification, pp. 54-57) 

65. The April Certification at p.145 stated: "The reimbursement of NEE's costs is not 

provided for under section 62-13-3.A of the Public Utility Act or under the Commission's cun-ent 

rules, and NEE has not presented legal authority to show how the award of costs could be made 

consistent with the statute." In its exception, NEE did not cite any authority. NEE's reliance on 

Hearing Examiner Glick's Initial Recommended Decision in the PNM rate case, Case No. 14-

00332-UT is misplaced. Ms. Glick found that PNM had failed to disclose to the other pa1ties the 

assumptions applied and inputs used in the PROMOD modeling, thus violating the Future Test 

Year rule. The issues of other parties' leasing the software and being reimbursed for that leasing 

were not reached, and the Future Test Year rule is not relevant here. 

66. This Exception is addressed as to future applications of Strategist® to SJGS by 

Paragraph 19 of the Modified Stipulation as con-ected by the Heming Examiner. That provision 

gives participants in the 2017 IRP process and the 201 8 Review reasonable access to the inputs 

and assumptions that PNM uses when it runs the Strategist® model. The provision also gives 

participants the opportunity to have PNM conduct a reasonable number of Strategist® runs on 

their behalf to evaluate the cost of alternatives that they propose. 

IT IS THEREFORE ORDERED: 

A. The c01Tections to pages 39 and 59 of the November Certification 

requested by WRA and CCAE (Exceptions at p.2) and agreed to by PNM (Response to 

Exceptions at p.47) are approved. 
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B. The Original Stipulation, as modified by the Supplemental Stipulation, is 

not approved as the proponents propose. 

C. If the Proponents of the Modified Stipulation file an executed version of 

the Modified Stipulation in the fonn of Attachment B to the November Certification of 

Stiplulation within seven days after the issuance of this Final Order, the Modified Stipulation is 

approved. 

D. If the Modified Stipulation is not approved in accordance with paragraph 

C, this matter will be deemed to be reassigned to the Hearing Examiner for further proceedings 

on PNM's Application. 

E. Copies of the Final Order in this case shall be filed in the 2014 IRP docket 

(Case No. 14-00228-UT) and shall be served upon the pa1iies to the case. The Commission will 

issue a Notice of Proposed Dismissal in Case No. 14-00228-UT in the same format as the Notice 

of Proposed Dismissal the Commission issued in the 2011 IRP case (Case No. 11-0031 7-UT) 

and may take futiher action in that docket based upon any responses that are received. 

F. NEE's request for a declaratory judgment is denied. 

G. This Order is effective immediately. 

ISSUED at Santa Fe, New Mexico this December 16, 2015. 
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ISSUED under the Seal of the Commission at Santa Fe, New Mexico, this 16th day 

of December, 2015. 

NEW MEXICO PUBLIC REGULATION COMMISSION 

~-
LYNDA LOVEJOY, vk"l---aiAIR 

lf/O ! 
VALERIE ESPINOZA, COMMISSIONER 

SANDY JONES, COMMISSIONER 
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